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Enforcement 
34-10637 


LR-6238 


LR-6239 
LR-6243 


LR-6240 


A.P. Montgomery & Co., Inc., et al. 
Administrative proceedings ordered 
against several respondents based 
upon violations of the anti-fraud 
provisions of the Securities Act and 
Securities Exchange Act and the 
anti-manipulative provisions of the 
Exchange Act. Case involves short 
selling prior to effectiveness of 
registration statement. 

Carl A. Benson 
Convicted for violation of the anti- 
fraud provisions of the Securities 
Act regardiny sale of Home Makers 
Savings Corp. stock. 

R. Wayne Everett and Associates, 

Inc., et al. 

A final judgment of permanent 
injunction entered in case involving 
sale of income certificates of First 
Mortgage Investments. 

Bio-Medicus, Inc., et al. 

Consent order permanently enjoining 
Bio-Medicus, Inc., Harold D. 
Kletschka, Douglas A. Olsen and 
Edson Howard Rafferty from vio- 
lating Section 17(a) of Securities 

Act of 1933, Section 10(b) of the 
Securities Exchange Act of 1934 

and Rule 10b-5 thereunder, and 
Section 7(a) of the Investment Com- 
pany Act. 





LR-6241 


LR-6242 


LR-6244 


LR-6245 


LR-6246 


Opinions 


34-10643 


34-10644 


34- 10645 





Raywood Placers, Ltd., et al. 

A decree of preliminary injunc- 
tion entered on violations of the 
registration and antifraud pro- 
visions of the Securities Act and 
antifraud provisions of the Ex- 
change Act. 

Management Dynamics, Inc., et al. 
Certain defendants enjoined, 
upon consent, from further vio- 
lations of the registration and 
anti-fraud provisions of the Securi- 
ties Act and the anti-fraud pro- 
visions of the Exchange Act. 

North American Acceptance Cor- 

poration, et al. 

Acomplaint filed alleging that the 
company was offering and selling 
its promissory notes while in- 
solvent in violation of the anti- 
fraud provisions of the Georgia 
Securities Act. Auditor appointed. 

Whittaker Corporation 
Consent order permanently en- 
joining the company from vio- 
lation of the proxy provisions of 
the Securities Exchange Act and 
the rules thereunder. 

Morton Weiman 
Sentenced and fined $1,000 in 
case involving sale of American 
Continental Industries, Inc. stock. 


Plaza Securities Corporation, et al. 
Fair Practice Rules not violated 
where member gave no concessions 
or allowances to non-members. 

First Minneapolis Investment Corp. 

et al. 

Motion to dismiss amended order 
for proceeding on ground that 
amendment obtained ex parte, 
denied. 

A.J. White & Co., et al. 

Prior criminal prosecution held no 
bar to subsequent administrative 
proceedings based on some occur- 
ences. 


Regulation S-X, Forms 10 and 10-K, 
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Adopted 
Requirements as to form and con- 
tent and certification of financial 
statements of life insurance com- 
panies. 

34-10636 Rules 10b-20 and 10b-21 and 

Amendments to Rules 17a-3(a) (6) 

and 17a-3(a) (7), Proposed 
Proposed rule involves short selling 
by persons who have given in- 
dication of interest to purchase 
securities in secondary offerings. 














SECURITIES ACT 





SECURITIES ACT OF 1933 
Release No. 5452A/February 12, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10626A/February 12, 1974 


ERRATUM 


On February 1, 1974, the Commission adopted amendments 
to Rule 144 under the Securities Act of 1933 (Securities 
Act Release No. 5452). 


The last sentence of subparagraph (c) (1) of the rule should 
be corrected to read: 


“Such person shall also be entitled to rely upon a written 
statement from the issuer that it has complied with such 
reporting requirements unless he knows or has reason to 
believe that the issuer has not complied with such require- 
ments.” 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5456/February 14, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10642/February 14, 1974 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18284/February 14, 1974 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8232/February 14, 1974 


ACCOUNTING SERIES 
Release No. 152/February 14, 1974 


NOTICE OF ADOPTION OF REVISION OF REGULATION 
SX AND AMENDMENT OF FORMS 10 AND 10-K TO 
REVISE REQUIREMENTS AS TO FORM AND CON- 
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TENT AND CERTIFICATION OF FINANCIAL STATE. 
MENTS OF LIFE INSURANCE COMPANIES 


The Commission today adopted a general revision of its 
requirements as to form and content of financial statements 
of life insurance companies and also eliminated the ex- 
emption from the certification requirements applicable to 
these companies. These changes were proposed on Sep- 
tember 12, 1973 and involve Article 7A and related sche- 
dules in Article 12 of Regulation S-X and Instructions 13 
and 7 of Instructions as to Financial Statements of Forms 
10 and 10-K, respectively. */ Letters commenting on the 
proposal have been given consideration in determining the 
form of the revision of Article 7A and the timing of its 
adoption and of the elimination of the certification ex- 
emption. 


The revision reflects developments in accounting practice 
during the past ten years including the publication in 1972 
of an Audit Guide for life insurance companies by the 
American Institute of Certified Public Accountants. This 
publication contains guidelines for the preparation of life 
insurance company financial statements in accordance with 
generally accepted accounting principles (GAAP) in place 
of the prescribed statutory accounting requirements 
followed by these companies up to this time. 


As issued for comment the proposal would have applied 
GAAP accounting to both stock and mutual life 
insurance companies. A number of comments were re- 
ceived from mutual companies concerning the need for 
and applicability of GAAP to their financial statements. 
The mutual companies stated that because they have no 
stock ownership interest their operations were basically 
different from those of stock companies. They pointed 
out that the American Institute of Certified Public Ac- 
countants did not make the GAAP requirements in its life 
insurance company Audit Guide applicable to mutual 
companies. Filings by mutual companies with the Com- 
mission are generally in the capacity of co-issuers of vari- 
able annuity contracts and are included in prospectuses be- 
cause of the guarantee of certain liabilities of the related 
variable annuity account. In consideration of the nature 
of the filings by mutual companies and the absence of a 
body of established generally accepted accounting principles 
for them, an exemption from the requirement for GAAP 
financial statements has been provided in Article 7A. In 
addition, a similar exemption has been provided for wholly 
owned stock life insurance subsidiaries of mutual life 
insurance companies. 


In response to a number of comments concerning the 
problems of meeting the new requirements, the re- 
vised Article 7A and related schedules have been made 
effective for financial statements filed after June 30, 
1974, since it may not be possible for some companies 
to prepare financial statements using GAAP by March 
30, 1974, the due date for filing annual reports for 
calendar year 1973. However, it should be recognized 
that the establishment of standards for reporting on a 
GAAP basis makes the disclosure of results of operations 
on that basis very important and it is urged that com- 
panies should make every effort to follow the new require- 
ments in reporting for the year 1973. Those that cannot 
do this because of time pressures should consider filing 
amended 10-K or &K reports to disclose the effect of 
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using GAAP as soon as they are in a position to do so. 10. Elimination from the income statement of details of 
Financial statements prepared on a statutory basis should sources of investment income. Such information may now 
include a note indicating the reasons why the GAAP basis be stated separately in a note (7A-04-2). 


was not adopted for 1973 and advising users that the 


1974 financial statements will be prepared differently. 11. Details of restrictions on stockholders’ equity (7A- 
The requirements for certification by independent account- 05-2). 

ants of financial statements filed under the Securities Ex- 

change Act of 1934 will be applicable to statements for 12. Revision of requirement relating to income tax dis- 


periods ending after November 30, 1974. 


closure. In addition to specific requirements related to life 
‘insurance companies, the general requirements of recently 


In addition to the new general requirement that the fin- amended Rule 3-16(o) are referred to (7A-05-3). 

ancial statements be prepared in accordance with generally 

accepted accounting principles, the following are the more 13. An analysis of investment gains for the period consisting 

significant specific changes from the requirements of the of a statement comparing realized and unrealized gains or 

existing Article 7A: losses on investments in bonds and notes and stocks (7A- 
05-4). 

1. Where appropriate, captions and instructions have been 

conformed with corresponding captions of Article 5 of 14. Information concerning the significance of reinsurance 

Regulation S-X which applies to commercial and industrial ceded and assumed (7A-05-6). 

companies. It is also made clear that the general rules in 

Articles 1, 2, 3 and 4 of Regulation S-X are applicable to 15. Detailed schedules of bonds, stocks, mortgage loans 

life insurance financial statements to the extent they are and real estate, and a summary of realized gains or losses 


pertinent (7A-02-1). 


on sale of investments will no longer be required. The 
schedules requiring a summary of investments (12-27) and 


2 It is intended that, in preparing consolidated financial details of future policy benefits and insurance in force 
statements for an insurance holding company whose con- (12-31) have been completely revised. A schedule has been 
solidated subsidiaries are primarily life insurance companies, added to provide details of deferred policy acquisition 
consideration shall be given to utilization of the format of costs (12-31A). 


the financial statements, notes and schedules in Article 


7A (7A-01). 


Registrants with life insurance subsidiaries whose financial 
statements for 1973 will follow statutory accounting 


3. Arequirement for a statement as to accounting principles requirements may have special problems if they have any 


(7A-05-1). significant nonlife insurance activities. Under those condi- 
tions the life subsidiaries should not be consolidated and the 
4. Provision is made that company may follow statutory registrant's equity in their stockholders’ equity and net 
accounting requirements only if the statutes of its state of income or loss should be based on GAAP. Separate state- 
domicile prohibit publication of its primary financial state- ments (or group statements) of the life subsidiaries should 


ments on a basis other than in accordance with such require- accompany the parent’s statements. 
ments; however, in such event the statutory financial state- 
ments shall be accompanied by supplemental GAAP state- These amendments are adopted pursuant to authority 


ments (7A-02-2, 3 and 5). 


conferred on the Securities and Exchange Commission by 
the Securities Act of 1933, particularly Sections 6, 7, 9, 10 


5. The name of any person in which the investment exceeds and 19(a) thereof; the Securities Exchange Act of 1934, 
two percent of total investment. As originally proposed this particularly Sections 12, 13, 15(d) and 23(a) thereof; the 
provision would have required reporting of an investment Public Utility Holding Company Act of 1935, particularly 


exceeding one percent (7A-03-1). 


Sections 5(b), 14 and 20(a) thereof; and the Investment 
Company Act of 1940, particularly Sections 8, 30, 31(c) 


6. In recognition of comments concerning the difficulty of | and 38(a) thereof. 

ascertaining market quotations for certain types of security 

investments, particularly bonds and notes, the requirement The text of revised Article 7A and Rules 12-27 and 12-31 
has been changed so as to call for disclosure of “value.” and new Rule 12-31A are attached to this release. This re- 
Problems related to the determination of value are discussed vision shall be effective with respect to financial statements 
in Accounting Series Release No. 118, issued in December filed after June 30, 1974, although it may be used in 


1970 (7A-03-1, 7A-05-4 and 12-27). 


statements filed prior to that time. 


7. Information as to policy, nature and changes in deferred _Instructions 13 and 7 of the Instructions as to Financial 


policy acquisition costs (7A-03-6, 7A-04-7, 7A-05-1 and Statements in Forms 10 and 10-K, respectively, have been 

12-31A). amended as follows (underlined words are proposed addi- 
tions): 

& Reporting of aggregate amounts in separate accounts as 

single items of assets and liabilities (7A-03-9 and 19). Notwithstanding the requirements of the foregoing 


instructions, financial statements filed for banks for periods 


9. Arequirement that considerations for supplementary ending on or before November 30, 1971 and for life insurance 


contracts shall be reduced by the related amounts of 


companies for periods ending on or before November 30, 


death and other benefits and increase in future policy bene- 1974 need not be certified. 


fits (7A-04-1). 
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By the Commission. 


George A. Fitzsimmons 
Secretary 


*/ Notice of these proposed amendments was made in 
Securities Act Release No. 5420, Securities Exchange Act 
Release No. 10381, Public Utility Holding Company Act 
Release No. 18089 and Investment Company Act Release 
No. 7988 (September 12, 1973). 





ARTICLE 7A. LIFE INSURANCE COMPANIES 
Rule 7A-01. Application of Article 7A. 


This article shall be applicable to financial statements 
filed for life insurance companies. 


If consolidated financial statements are prepared for an 
insurance holding company whose consolidated subsi- 
diaries are primarily life insurance companies, consideration 
shall be given to utilization of the format of the financial 
statements, notes and schedules prescribed in this article. 


Rule 7A-02. General Requirement. 


1. Financial statements filed for a person to which this 
article is applicable shall be prepared in accordance with 
generally accepted accounting principles except as other- 
wise provided in this article. The general rules in Articles 
1, 2, 3 and 4 shall be applicable except where they 

differ from those prescribed in the special rules comprising 
this article. 


2 A person subject to this article may follow the rules 
and instructions governing the definition and computation 
of items in Annual Statements to the regulatory authority 
of its state of domicile (statutory accounting requirements) 
only if the statutes of that state prohibit the presentation 
of financial statements other than in accordance with such 
requirements. Financial statements which follow statutory 
accounting requirements shall be accompanied by corres- 
ponding financial statements prepared in accordance with 
generally accepted accounting principles. 


3. All financial statements prepared for persons to which 
this article is applicable shali include reconciliations of 
material differences between (a) total capital and surplus as 
reported on the corresponding Annual Statement and total 
stockholders’ equity as determined in accordance with 
generally accepted accounting principles and (b) net gain 
from operations as reported on the corresponding Annual 
Statement and net income or loss as determined in ac- 
cordance with generally accepted accounting principles. 
The reconciliations shall be in tabular form in a note or in 
supplemental statements and accompanied by appropriate 
explanations. 


4. Notwithstanding the foregoing requirements, financial 
statements filed for mutual life insurance companies and 
wholly owned stock life insurance company subsidiaries of 
mutual life insurance companies may be prepared in ac- 
cordance with statutory accounting requirements without 
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furnishing corresponding financial statements prepared in 
accordance with generally accepted accounting principles 
or supplemental reconciling statements. 


5. Financial statements prepared in accordance with statu- 
tory accounting requirements may be reasonably con- 
densed as appropriate, but the amounts to be reported 
for net gain from operations and total capital and surplus 
shall be the same as those reported on the corresponding 
Annual Statement. 


Rule 7A-03. Balance Sheets. 


Balance sheets filed for life insurance companies shall 
comply with the following provisions: 


ASSETS AND OTHER DEBITS 

1. Investments--other than investments in affiliates. 
(a) Bonds and notes. 

(b) Preferred stocks. 

(c) Common stocks. 

(d) Mortgage loans on real estate. 
(e) Real estate. 

(f) Policy loans. 

(g) Other loans and investments. 
(h) /nvested cash. 

(i) Total investments. 

NOTES: 


(1) State the basis of determining the amounts shown in 
the balance sheet. 


(2) State parenthetically for bonds and notes and prefer- 
red and common stocks either aggregate cost or aggregate 
value at the balance sheet date, whichever is the alternate 
to the amounts at which shown in the balance sheet. Con- 
sideration shall be given to the discussion of “Valuation of 
Securities” in Accounting Series Release No. 118. 


(3) State parenthetically accumulated depreciation and 
amortization deducted from investment real estate. 


(4) Include under subcaption (h) share accounts in savings 
and loan associations, savings accounts, time deposits, certi- 
ficates of deposit and other cash accounts and cash equi- 
valents earning interest. State in a note any amounts sub- 
ject to withdrawal or usage restrictions (see Rules 7A-03-2 
and 5-02-1)}. 


(5) State separately any class of investments included in 
subcaption (g) exceeding five percent of total assets; how- 
ever, if an amount to be reported under subcaption (f), (g) 
or (h) is less than five percent of total assets it may be 
included under subcaption (g). 
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(6) State in a note the name of any person in which the 
total amount invested in the person and its affiliates, in- 
cluded in the above subcaptions, exceeded two percent of 
total investments. For the purpose of this disclosure 
consider as an investment, indebtedness and stock included 
in the several subcaptions above and the amount of any real 
estate included in subcaption (e) which was purchased or 
acquired during the five years preceding the date of the 
balance sheet. Indicate the amount included in each sub- _ 
caption. An investment in bonds and notes of the United 
States Government, or of a government agency or authority, 
or of a state, municipality or political subdivision which 
exceeds two percent of total investments need not be 
reported. 


(7) Investments in unconsolidated subsidiaries and 50 
percent or less owned persons (including partnerships) 
which are held for investment purposes may be included 
under an appropriate subcaption above. The related equity 
inearnings shall be included under Rule 7A-04-2 and the 
amount of dividends or other distributions stated 
separately. Investments in unconsolidated entities held 

for operating purposes may not be so reported. 


(8) State in a note any amounts included under sub 
captions (a), (b), (d), (e), (g) and (h) which have been 
nonincome producing for the six months preceding the 
balance sheet date. 


2. Cash and cash items.--State separately (a) cash on hand 
and unrestricted demand deposits; (b) restricted deposits 
held as compensating balances against short-term borrowing 
arrangements; (c) funds subject to repayment on call or 
immediately after the date of the balance sheet required 
to be filed; and (d) other funds, the amounts of which 

are known to be subject to withdrawal or usage re- 
strictions, e.g., special purpose funds. The general terms 
and nature of such repayment provisions in (c) and with- 
drawal or usage restrictions in (d) shall be described ina 
note referred to herein (see Rule 5-02-1). 


3. Investments and indebtedness of affiliates and other 
persons. 


(a) /nvestments.--State separately amounts representing 
investments in affiliates and investments in other persons 
which are accounted for by the equity method, and state 
the basis of determining these amounts. State separately in 
the registrant’s balance sheet the amounts which in the 
related consolidated balance sheet are (1) eliminated and 
(2) not eliminated. 


(b) /ndebtedness.--\nclude under this caption amounts 
representing indebtedness of affiliates and indebtedness of 
other persons the investments in which are accounted for 

by the equity method. State separately in the registrant's 
balance sheet the amounts which in the related consolidated 
balance sheet are (1) eliminated and (2) not eliminated. 


4. Accounts receivable. --\nclude under this caption (a) 
amounts receivable from agents, (b) uncollected premiums, 
and (c) other receivables stating separately any category 
which is in excess of five percent of total assets. State 
separately the balance of the allowance for doubtful ac- 
counts which was deducted. That portion of deferred and 
uncollected premiums which represents adjustment of 


future policy benefits should be deducted from the li- 
ability for future policy benefits, and that portion which 
represents adjustment of acquisition cost should be added 
to deferred acquisition costs. 


5. Accrued investment income. 


6. Deferred policy acquisition costs.--This amount shall not 
be deducted from future policy benefits. See Rules 7A-04-7 


“and 7A-05-1. 


7. Property and equipment.--\nclude under this caption 

the cost of real estate, furniture, fixtures and equipment 
used in the conduct of the insurance business and not 
considered as an investment. State parenthetically the 
accumulated depreciation and amortization deducted. The 
amount of any encumbrances shall be shown separately as a 
liability. 


8. Other assets.--State separately any other item not pro- 
perly classed in one of the preceding asset captions which 
is in excess of five percent of total assets. Include de- 
posits held as compensating balances against long-term 
borrowing arrangements. 


9. Assets held in separate accounts.--\nclude under this 
caption the aggregate amount of assets funding the li- 
abilities related to variable annuities, pension funds and 
similar activities. The corresponding aggregate liability 
shal! be included under caption 19. 


10. Total assets and, when appropriate, other debits. 


FUTURE POLICY BENEFITS, LIABILITIES AND 
OTHER CREDITS 


11. Future policy benefits.--State separately liabilities for 
(a) life insurance and (b) accident and health insurance. 


12. Policy and contract claims. 


13. Other policyholders’ funds.--\nclude supplementary 
contracts without life contingencies, policyholders’ dividend 
accumulations, premiums paid in advance, premium deposit 
funds and dividends to policyholders declared and unpaid 
and amounts estimated for payment in the following year. 
State separately any material amounts. 


14. Notes payable.--State here or in a note the information 
required under Rule 5-02-29. Show separately any amount 
owed to affiliates. 


15. Indebtedness to affiliates and other persons.--\nclude 
under this caption amounts representing indebtedness to 
affiliates and indebtedness to other persons the investments 
in which are accounted for by the equity method. State 
separately in the registrant’s balance sheet the amounts 
which in the related consolidated balance sheet are (a) eli- 
minated and (b) not eliminated. 


16. Accrued income taxes.--State separately the amount of 
(a) income taxes payable and (b) deferred income taxes. 
State separately the amount of deferred income taxes 
applicable to unrealized appreciation of investments. 


17. Other liabilities.--State separately any other item not 
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properly classed in one of the preceding liability captions 
which is in excess of five percent of total liabilities. 


18. Undistributed earnings on participating business. --State 
the amount of earnings allocated to policyholders. Exclude 
dividends included above under caption 13. 


19. Liabilities related to separate accounts. 


20. Commitments and contingent liabilities.--See Ruies 
3-16(i) and 7A-05-6. 


STOCKHOLDERS’ EQUITY 


21. Capital shares.-State for each class of shares the title 
of issue, the number of shares authorized, the number of 
shares issued or outstanding, as appropriate (see Rules 
3-14 and 3-15), and the dollar amount thereof, and, if 
convertible, the basis of conversion [see also Rule 3-16 (f) 
(3)]. Show also the doliar amount, if any, of capital shares 
subscribed but unissued, and show the deduction of sub 
scriptions receivable therefrom. Show here, or in a note or 
statement referred to herein, the changes in each class of 
capital shares for each period for which an income state- 
ment is required to be filed. 


22. Other stockholders’ equity.--(a) Separate captions 
shall be shown for: 


(1) Paid-in additional capital. 
(2) Other additional capital. 
(3) Unrealized appreciation or depreciation of investments. 
(4) Retained earnings. 

(i) Appropriated 

(ii) Unappropriated 
(b) If undistributed earnings of unconsolidated subsidiaries 
and 50 percent or less owned persons are included, state 
the amount in each category parenthetically or in a note 


referred to herein. 


(c) Include in subcaption (a) (4) (i) above or in a note, the 
purpose for which retained earnings have been appropriated. 


(d) Exclude deferred income taxes from subcaption (a) (3) 
(see caption 16). 


(e) For a period of at least 10 years subsequent to the 
effective date of a quasi-reorganization, any description of 
retained earnings shall indicate the point in time from which 
the new retained earnings dates and for a period of at least 
three years shall indicate the total amount of the deficit 
eliminated. 


(f) See Rule 7A-05-2. 
(g) Asummary of each account under this caption setting 
forth the information prescribed in Rule 11-02 shall be 


given for each period for which an income statement is 
required to be filed. 
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23. Total future policy benefits, liabilities, other credits 
and stockholders’ equity. 


Rule 7A-04. Income Statements. 


Income statements filed for life insurance companies shall 
comply with the following provisions: 


PREMIUMS AND OTHER REVENUE 


1. Premiums.--State separately the amount arising from 
(a) life insurance; (b) accident and health insurance; (c) 
considerations for supplementary contracts; and (d) other. 
Considerations for supplementary contracts shall be 
reduced by the related amounts of death and other 
benefits and increase in future policy benefits and such 
amounts shall be excluded from subcaptions 4 and 5 below. 


2. Net investment income.--(a) State parenthetically 
expenses deducted from investment income. 


(b) State separately in a note in tabular form (1) invest- 
ment income from each category of investments listed in 
the subcaptions of Rule 7A-03-1 which exceeds five percent 
of total investment income; (2) total investment income; 
(3) applicable expenses; and (4) net investment income. 


3. Other income.--State separately any material amounts 
indicating clearly the nature of the transactions out of 
which the items arose. 


BENEFITS AND EXPENSES 


4. Death and other benefits.--State separately benefits for 
(a) life insurance; (b) accident and health insurance; and 
(c) other contracts. 


5. Increase in future policy benefits.--State separately pro- 
vision for liabilities for (a) life insurance; (b) accident and 
health insurance; and (c) other contracts. 


6. Provision for policyholders’ share of earnings on parti- 
cipating policies.--This caption is applicable only when the 
provision for policyholders’ share of earnings on partici- 
pating policies is not included as a benefit under death and 
other benefits. 


7. Amortization of deferred policy acquisition costs.-\(a} 
Include under this caption only the amount of deferred 
policy acquisition costs amortized to income during the 
period. 


(b) State in tabular form in a note for (1) life insurance 
and (2) accident and health insurance the nature of the 
costs deferred, the method and term of amortization and 
the amounts of (i) acquisition costs deferred, (ii) amorti- 
zation charged to income, (iii) first year premiums written, 
and (iv) renewal premiums. State separately any amount 
which is in excess of 15 percent of the total amount defer- 
red during each period covered by an income statement 
indicating the nature of the amount, e.g., commissions, 
salesmen’s salaries, direct mail selling expenses and issue 
expenses (see Rule 7A-05-1). 





8. Other operating costs and expenses.--\nclude all selling, 












shall 


rr. 


OW. 


ent 


n 


oT: 











general and administrative expenses not deferred as policy 
acquisition costs. State separately any material amounts. 
Do not include income taxes under this caption. 


9, Income or loss before income tax expense and appro- 
priate items below. 


10. Income tax expense.--\nclude under this caption only 
taxes based on income. Taxes applicable to profits or 
losses On securities and extraordinary items shall not be 
included under this caption [see Rule 3-16(o)]. 


11. Equity in earnings of unconsolidated subsidiaries and 
50 percent or less owned persons.-- The amount re- 
ported under this caption shall be stated net of any appli- 
cable tax provisions and shall exclude profits or losses on 
investments. State parenthetically or in a note referred to 
herein the amount of dividends received from such persons. 


12. Minority interest in income of consolidated subsi- 
diaries. 


13. Income or loss before realized profits or losses on 
investments and extraordinary items. 


14. Realized profits or losses on investments, less appli- 
cable tax.--State separately (a) net realized investment 
profits or losses of the insurance company and (b) equity 
in net realized investment profits or losses of (1) uncon- 
solidated subsidiaries and (2) 50 percent or less owned 
persons for which the equity in earnings was reported 
under caption 11 disclosing parenthetically or otherwise 
the tax applicable to such amounts. No profits or losses 
on the insurance company’s own equity securities, or 
equity in profits or losses of its affiliates on their own 
equity securities, shall be included under this caption. 
State, here or in a note referred to herein, the method 
followed in determining the cost of investments sold by 
the insurance company, e.g., “average cost,” “first-in, first- 
out,” or “identified certificate.” Consideration should be 
given to reporting transactions of the insurance company 
under caption 16, when appropriate. (See Rule 7A-05-4.) 


15. Income or loss before extraordinary items. 


16. Extraordinary items, less applicable tax.--State separate- 


ly (a) extraordinary items of the person and (b) equity in 
extraordinary items of (1) unconsolidated subsidiaries and 
(2) 50 percent or less owned persons for which the equity 
in earnings was reported under caption 11, disclosing 
parenthetically or otherwise the tax applicable to such 
amounts. 


17. Net income or loss.--See Rule 7A-03-22(g). 


18 Earnings per share data.--Refer to the pertinent require- 


ments in the appropriate filing form. No per share figures 
shall be based on net income or loss determined in ac- 
cordance with statutory accounting requirements. (see Rule 
7A-02-2.) 


Rule 7A-05. Special Notes to Financial Statements. 


1. Accounting principles and practices.--\nformation shall 
be given in a note as to accounting principles and practices 
reflected in the financial statements concerning the follow- 


ing matters: (See also Rule 3-08.) 
(a) Consolidation of subsidiaries. 


(b) Valuation of investments and recognition and reporting 
of unrealized appreciation or depreciation and profits or 
losses on investments. 


(c) Recognition of premium revenue and related expenses. 


(d) The nature of deferred policy acquisition costs and the 
method and period of amortization. 


(e) The range of interest rates, mortality and withdrawal 
assumptions and the methods employed in calculating 
policy reserves. 


2. Restrictions on stockholders’ equity.--(a) The nature of 
any restriction on stockholders’ equity created by statutory 
accounting requirements shall be explained in a note. See 
also Rule 3-16(h). 


(b) Explain in a note any deficiency or imminent deficiency 
in the statutory requirements for capital surplus and the 
possible effect of such deficiency on the financial statements. 


3. Income taxes.--Information and appropriate expla- 
nations shall be given on the general nature of the pro- 
visions of the Internal Revenue Code applicable to life 
insurance companies. In addition to the general require- 
ments of Rule 3-16(o), the following specific information 
shall be furnished. 


(a) The bases and assumptions upon which current and 
deferred income taxes have been or have not been provided. 
Disclose in a note the amount of income upon which neither 
current nor deferred taxes have been provided for each 
period for which an income statement is filed and the ac- 
cumulated amount as of the date of the related balance 
sheet. 


(b) The nature of “policyholders’ surplus” as defined in 
the Internal Revenue Code, the additions to “policyholders’ 
surplus” for each period for which an income statement is 
filed, and the accumulated amount as of the date of the 
related balance sheet. 


(c) The amount of accumulated net operating loss carry- 
forwards, if any, at the date of the latest balance sheet 
and the years in which such carryforwards will expire. 


4. Analysis of investment gain.--For each period for which 
an income statement is filed state separately for (a) bonds 
and notes [ see subcaption 7A-03-1(a)] and (b) stocks 

[see subcaptions 7A-03-1(b) and (c)] the following in- 
formation: (1) the portion of the realized profits or losses 
on investments, less applicable tax, included in caption 7A- 
04-14 which relates to each of the above categories; (2) the 
change during the reporting period in the difference between 
value and cost for each of the above categories; and (3) the 
total.or net balance, as appropriate, for each category. 


5. Participating insurance.--State in a note the relative 
significance of participating insurance expressed as percent- 
ages of insurance in force, number of policies in force and 
premium income; and the method by which earnings and 
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dividends allocable to such insurance is determined. 


6. Reinsurance.--\nformation and appropriate explanations 
shall be given on the general nature of reinsurance con- 


tracts. The following specific information shall be furnished: 


(a) The amount of life insurance in force ceded to other 
companies and the amount of accident and health insurance 
premiums ceded to other companies and the method of 
accounting for such reinsurance. 


(b) The relative significance of reinsurance assumed ex- 
pressed for life insurance as percentages of life insurance 
in force and premium income, and for accident and health 
incurance as a percentage of accident and health premium 
income. 


(c) The nature of the contingent liability in connection 
with insurance ceded, and the maximum amount of life 
insurance retained on any one life. 


(d) The nature and effect of any material nonrecurring re- 
insurance transactions. 


Rule 7A-06. What Schedules Are to be Filed. 


(a) Except as expressly provided otherwise in the appli- 
cable form-- 


(1) The schedules specified below in this rule as Schedules 
1, VIL, LX, X, Xl and XII shall be filed as of the dates of 
the most recent audited balance sheet and any subsequent 
unaudited balance sheet being filed for each person or 
group, provided that any such schedule (other than Sche- 
dules | and 1X) may be omitted if both of the following 
conditions exist: 


(i) The financial statements are being filed as part of an 
annual or other periodic report; and 


(ii) The information that would be shown in the respective 
columns of such schedule would reflect no changes in any 
issue of securities of the registrant or any significant subsi- 
diary in excess of five percent of the outstanding securities 
of such issue as shown in the most recently filed annual 
report containing the schedule. 


(2) Schedule 1X, Capital Shares, may also be omitted if the 
above two conditions exist and any information required 
by column G of the schedule is shown in the related 
balance sheet or in a note thereto. 


(3) All other schedules specified below in this rule as 
Schedules II, III, 1V, V, Vl and VIII shall be filed for each 
period for which an income statement is required to be 
filed for each person or group. 


(b) When information is required in schedules for both the 
registrant and the registrant and its consolidated subsidiaries 
it may be presented in the form of a single schedule, pro- 
vided that items pertaining to the registrant are separately 
shown and that such single schedule affords a properly 
summarized presentation of the facts. If the information 
required by any schedule (including the notes thereto) may 
be shown in the related financial statement or in a note 
thereto without making such statement unclear or con- 
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fusing, that procedure may be followed and the schedule 
omitted. 


(c) The schedules shall support the financial statements 
prepared in accordance with generally accepted accounting 
principles except for statements prepared in accordance 
with Rule 7A-02-4. Reference to the schedules shall be 


made in the appropriate captions of the financial statements, 


Where, pursuant to the applicable instructions, the support- 
ing schedules do not accompany the financial statements, 
references to such schedules shall not be made. 


(d) The schedules shall be examined by the independent 
accountant if the related financial statements are so 
examined. 


Schedule |. Summary of Investments--Other than Invest- 
ments in Affiliates.--The schedule prescribed by Rule 12-27 
shall be filed in support of caption 1 of each balance sheet. 


Schedule II. Investments in, Equity in Earnings of, and 
Dividends Received from Affiliates and Other Persons.-- 
The schedule prescribed by Rule 12-04 shall be filed in 
support of caption 3(a) of each balance sheet. This sche- 
dule may be omitted if neither the sum of captions 3(a) 
and 3(b) in the related balance sheet nor the amount of 
caption 15 in such balance sheet exceeds five percent of 
total assets as shown by the related balance sheet at either 
the beginning or end of the period. 


Schedule //1._ Indebtedness of Affiliates and Other Persons,-- 
The schedule prescribed by Rule 12-05 shall be filed in 
support of caption 3(b) of each balance sheet; however, the 
required information may be presented separately on Sche- 
dule Il or Schedule IX. This schedule may be omitted if 
neither the sum of captions 3(a) and 3(b) in the related 
balance sheet nor the amount of caption 15 in such balance 
sheet exceeds five percent of total assets as shown by the 
related balance sheet at either the beginning or end of the 
period. 


Schedule 1V. Deferred Policy Acquisition Costs.--The 
schedule prescribed by Rule 12-31A shall be filed in 
support of caption 6 of each balance sheet provided 
that this schedule may be omitted if the total shown by 
caption 6 does not exceed five percent of total assets as 
shown by the*related balance sheet at both the beginning 
and end of the period and if neither the additions nor 
the deductions during the period exceeded five percent 
of total assets as shown by the related balance sheet at 
either the beginning or end of the period. 


Schedule V. Amounts Receivable from Underwriters, 
Promoters, Directors, Officers, Employees, and Principal 
Holders (other than Affiliates) of Equity Securities of the 
Person and its Affiliates.--The schedule prescribed by Rule 
12-03 shall be filed with respect to each person among the 
underwriters, promoters, directors, officers, employees, and 
principal holders(other than affiliates) of equity securities 
of the person and its affiliates from whom an aggregate 
indebtedness of more than $20,000 or one percent of 
total assets, whichever is less, is owed or, at any time during 
the period for which related income statements are 
required to be filed, was owed. For the purposes of this 
schedule exclude in the determination of the amount of 
indebtedness all amounts receivable from such persons for 
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purchases subject to usual trade terms, for ordinary travel 
and expense advances, and for other such items arising in 
the ordinary course of business. 


Schedule Vi. Valuation and Qualifying Accounts and Re- 
serves.-- The schedule prescribed by Rule 12-13 shall be filed 
in support of asset valuation and qualifying accounts and 
reserves included in each balance sheet(see Rule 3-02). 


Schedule Vi/. Future Policy Benefits and Insurance in 
Force.-- The schedule prescribed by Rule 12-31 shall be 
filed in support of caption 11 of each balance sheet. The 
schedule prescribed by Rule 12-29 shall be used insofar as 
it may more appropriately support the liability for future 
policy benefits of accident and health insurance at caption 
11(b) which are based on unearned premiums. 


Schedule V//I._ Indebtedness to Affiliates and Other Per- 
sons.-- The schedule prescribed by Rule 12-11 shall be filed 
in support of caption 15 of each balance sheet; however, the 
required information may be presented separately on Sche- 
dule 1! or Schedule III. This schedule may be omitted if 
neither the sum of captions 3(a) and 3(b) in the related 
balance sheet nor the amount of caption 15 in such balance 
sheet exceeds five percent of total assets as shown by the 
related balance sheet at either the beginning or end of the 
period. 


Schedule 1X. Capital Shares.--The schedule prescribed by 
Rule 12-14 shall be filed in support of caption 21 of a 
balance sheet. 


Schedule X. Warrants or Rights.--The schedule prescribed 
by Rule 12-15 shall be filed with respect to warrants or 
rights granted by the person for which the statement is 
being filed to subscribe to or purchase securities to be is- 
sued by such person. 


Schedule X/. Guarantees of Securities of Other Issuers.-- 
The schedule prescribed by Rule 12-12 shall be filed with 
respect to any guarantees of securities of other issuers by 
the person for which the statement is being filed. 


Schedule X//._ Other Securities.--\f there are any classes of 
securities not included in Schedules |X, X and XI], set 

forth in this schedule information concerning such 
securities corresponding to that required for the securities 
included in such schedules. Information need not be set 
forth, however, as to notes, drafts, bills of exchange, or 
bankers’ acceptances, having a maturity at the time of is- 
suance of not exceeding one year. 
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SECURITIES ACT OF 1933 
Release No. 5457/February 14, 1974 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF BROKERS DIVERSIFIED SERVICES 
CORP. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation A exemption 
from registration under the Securities Act of 1933 with 
respect to a public offering of securities of Brokers Diversi- 
fied Services Corporation (“Services”) of Worcester, Mass- 
achusetts. Duvest Corporation of Jersey City, New Jersey, 
and M.E. Hand Securities, Inc. of New Hartford, New York, 
were the named underwriters for the offering. 


Pursuant to a notification filed on June 14, 1972, Services 
offered $100,000 shares of its $.01 par value common stock 
at $5.00 per share, for an aggregate of $500,000. According 
to the order, the Commission has reason to believe that: 

(a) the offering circular of Services contains untrue state- 
ments of material facts and omits to state material facts 
necessary in order to make the statements made, in light 

of the circumstances under which they were made, not mis- 
leading, particularly with respect to, among other things, 
the failure to disclose an obligation to pay interest on out- 
standing securities, the failure to disclose an offer to present 
shareholders to exchange their shares in the issuer for shares 
of an affiliate, and the failure to disclose a stockholder’s 
suit; and (b) the offering, if made, would be in violation of 
Section 17 of the Securities Act of 1933, as amended. 








SECURITIES EXCHANGE ACT 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10626A/February 12, 1974 


See Securities Act Release Ng. 5452A/February 12, 1974. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10636/February 11, 1974 


NOTICE OF PROPOSED RULES 10b-20 AND 10b-21 
AND AMENDMENTS TO RULE 17a-3(a) (6) AND 17a- 
3(a) (7) UNDER THE SECURITIES EXCHANGE ACT 
OF 1934. (File No. S7-510) 


NOTICE IS HEREBY GIVEN that the Securities and Ex- 
change Commission has under consideration a proposal to 
adopt Rules 10b-20 and 10b-21 and to amend Rule 17a-3 
under the Securities Exchange Act of 1934 (the Act”). 
Rules 10b-20 and 10b-21, which are hereby proposed for 
comment, relate to certain practices which have been 
brought to the Commission’s attention, in part as a result 

of an investigation by the Commission’s staff. The practices 
primarily involve “short” selling of securities by persons 
who have given indications of interest to purchase such 
securities pursuant to secondary 1/ securities offerings, and 
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who acquire securities pursuant to such secondary offerings 
to cover their short sales. Moreover, the Commission has 
indications that broker-dealers involved in distributing 
shares may be imposing requirements involving consider- 
ation in addition to the announced price of the shares. The 
proposed amendments to Rules 17a-3(a) (6) and 17a-3(a) 
(7) would require memoranda of brokerage sale orders and 
executions in the over-the-counter market to specify whether 
such sales are “long” or “short”. Rules 10b-20 and 10b-21 
are proposed pursuant to Sections 10(b) and 23(a) of the 
Act. Section 10(b) provides that the Commission may pre- 
scribe such rules and regulations as are necessary or appro- 
priate in the public interest or for the protection of 
investors which prohibit the use or employment of any 
manipulative or deceptive device or contrivance in con- 
nection with the purchase or sale of any security. Rules 
17a-3(a) (6) and 17a-3(a) (7) are proposed to be amended 
pursuant to Sections 17(a) and 23(a) of the Act. 


It is the Commission’s view that short sales made prior to 
the effective date of a pending registration statement filed 
with the Commission covering securities of the same class 
of the same issuer as those sold short, which short sales are 
covered, as planned at the time of sale, with shares obtained 
in the registered offering, raise serious questions under 
Section 5 of the Securities Act of 1933. Therefore, any 
person intending to purchase securities in any registered 
secondary offering should be on notice that his selling 
short the same class of securities prior to the offering may 
be subject to the registration requirements of Section 5 of 
the Securities Act, as well as other applicable statutes and 
rules. 


Proposed Rule 10b-20 makes explicit the duty placed on 
broker-dealers (and others) to refrain from explicitly or 
implicitly demanding from their customers any payment or 
consideration in addition to the announced offering price 
of any securities. The Commission has received indications 
that in some offerings for which public demand is in- 
adequate the purchase of such offerings shares may be tied 
to certain inducements, such as the opportunity to purchase 
sought after “hot” issue shares, for which demand exceeds 
supply. 2/ In response to these inducements, a number of 
persons may have been encouraged to participate in the dis- 
tribution of shares for which sufficient public demand does 
not exist by purchasing them solely with a view to their * 
immediate resale and merely to accommodate those market: 
ing the offerings. The demand for offering shares creased 
by the activities of these participants in the distribution 
process may obfuscate realistic assessments by underwriters 
who do not induce such participation and by investors and 
potential investors of the valid demand for such offerings 
and may artificially affect the offering price for such shares. 
Further, rewarding these participants with “hot” issue shares 
may artificially stimulate high public demand for such 
shares in that the prior commitment made to such partici- 
pants, which unjustifiably deprives many members of the 
public of the opportunity to purchase such “hot” issue 
shares at their original offering price, relegates such persons 
denied shares in the offerings to making purchases in the 
after market. 


This proposed rule is intended as a comprehensive pro- 
hibition. It would apply to brokers, dealers, underwriters, 
issuers, and any other person who agrees to or is partici- 
pating in any offering of securities. Such persons would be 
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prohibited, in connection with the offer or sale of any 
security, from (1) requiring the prospective purchaser or pur- 
chaser of such security to purchase any other security being 
offered or sold by such persons; (2) in the case of a regis- 
tered distribution of securities, requiring a prospective pur- 
chaser or purchaser of such offering securities to pay any 
consideration other than that indicated in the applicable 
prospectus (or Regulation A offering circular); and (3) 
requiring any other act, conduct, transaction or promise of 
any purchaser of any security offered for sale by such per- 
sons, with certain limited exceptions. Paragraph (b) of the 
proposed rule provides that the Commission may, upon 
written request or by its own motion, exempt any trans- 
action or other conduct from the provisions of this rule. 


Proposed Rule 10b-21 is designed to prevent the mani- 
pulation of trading markets in securities at a time when 
registration statements covering secondary offerings of the 
same class of securities are pending. Secondary offerings 

are generally priced at or below the trading market price 

as of a given date. The activities that would be proscribed 
by this rule tend to create artificial downward pressure on 
the trading markets in the issuer’s outstanding securities. 
Subparagraph (a) (1) of this rule would prohibit short sales 
by any person who has outstanding an indication of interest 
to purchase or proposes to purchase shares in the secondary 
offering. Subparagraph (a) (2) would prohibit any person 
who has made a short sale of any security within five days of 
the effective date of a secondary offering of the same class 
of security, and whose short sale remains uncovered at the 
effective date, from covering such short sale until five days 
following the effective date of the registration statement 

(or Regulation A notification) covering the secondary 
offering or until the completion of the offering, whichever 
occurs earlier. Because of the legitimate market function 
performed by certain persons, subparagraph (a) (2) also 
exempts from its provisions market-makers who have been 
making a continuous market in the securities for a signi- 
ficant period of time, exchange specialists, odd-lot dealers, 
and bona fide or risk arbitrageurs. Paragraph (b) provides 
that the Commission may exempt any person from the pro- 
visions of this rule upon written request or by its own 
motion. 


The Commission believes that the absolute prohibition 
against covering purchases over the short period of time 
contained in subparagraph (a) (2) may be necessary to 
prevent the artificial depression, through manipulations, of 
the trading markets in securities for which secondary offer- 
ings are pending and the covering of such short sales with 
possibly artificially discounted secondary offering shares. 

In most instances, the Commission believes that the offering 
will be completed before the post-effective five-day period 
has expired and that the period of risk will, therefore, be 
minimal. While the Commission recognizes that some per- 
sons may determine to sell short without an intention to 
manipulate and without an intention to cover with 

secondary offerings shares, the Commission believes that 

any prohibition of manipulative activities which are inimical 
to the capital raising process without the proposed time 
provisions would be unworkable. Therefore, balancing the 
public interest against what may be legitimate trading objec- 
tives of certain persons, the Commission has proposed the 
absolute prohibition. 


The proposed amendments to Rule 17a-3 (the Commission’s 





broker-dealer recordkeeping rule) would require that 
broker-dealer memoranda of sale orders for over-the-counter 
securities be marked as “long” or “short” sales. Rule 10a-1 
under the Act presently requires such designations for sale 
orders of exchange traded securities. The proposed amend- 
ment to Rule 17a-3(a) (6) would cover brokerage sale orders 
and the proposed amendment to Rule 17a-3(a) (7) would 
cover principal transactions with customers and transactions 
for the broker-dealer’s own account. The proposed amend- 
ments are intended to assist broker-dealers in complying 
with provisions relating to short sales under the securities 
laws, and most notably Regulation T (the broker-dealer 
margin provision) promulgated by the Board of Governors 
of the Federal Reserve Board, in that broker-dealers will be 
required to ask customers, or note if the sale is for the 
broker-dealer’s own account, whether the sale is “long” or 
“short”. The amendments would also aid the Commission’s 
enforcement of the margin provisions. The Commission has 
been prompted to propose these additions to the record- 
keeping provisions because broker-dealers and other per- 
sons may not be complying with the margin requirements 
in connection with short sales in the over-the-counter mar- 
ket. The Commission urges broker-dealers to review their 
procedures for processing sell orders with a view to ensuring 
that the applicable provisions of Regulation T are being 
complied with in full. 


The text of the proposed rules and of the proposed amend- 


ed rule (with amendatory language italicized) is as 
follows: 


Rule 10b-20 Prohibition Against Additional Con- 
sideration In Securities Offerings 


(a) It shall be unlawful for any person, including, but not 
limited to, an underwriter, prospective underwriter, issuer, 
broker, dealer or other person who has agreed to participate 
or is participating, directly or indirectly, in an offering of 
securities by the use of any means or instrumentality of 
interstate commerce, or of the mails, or of any facility of 
any national securities exchange, in connection with the 
offer or sale of any security registered on a national securi- 
ties exchange or any security not so registered, directly or 
indirectly, 


(1) to require a purchaser or proposed purchaser of such 
security to purchase any other security being or proposed to 
be offered or sold by any such person, or 


(2) to require a purchaser or proposed purchaser to make 
payment of any consideration for such security other than 
that indicated in the registration statement and prospectus 
or notification on Form 1-A and offering circular covering 
the offer and sale of such security, or 


(3) to require a purchaser or proposed purchaser, in order 
to purchase such security, to perform any act, engage in any 
conduct, effect any other transaction or refrain from as- 
surance to perform, engage in, effect or refrain from any 

of the foregoing, other than any usual or customary 
requirements for payment for such security within the 

time required under this Act or the opening of an account 
with such broker or dealer. 


(b) This rule shall not prohibit any transaction or trans- 
actions or other conduct if the Commission, upon written 
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request or upon its own motion, exempts such transaction, 
transactions or conduct either unconditionally or on speci- 
fied terms and conditions as not constituting a manipulative 
or deceptive device or contrivance comprehended within 
the purpose of this rule. 


Rule 10b-21 Prohibition Against Certain Short Selling 


(a) It shall constitute a “manipulative or deceptive device 
or contrivance” as used in Section 10(b) of the Act, 


(1) for any person, who, directly or indirectly, has out- 
standing an indication of interest to purchase or is pur- 
chasing or proposes to purchase securities in an offering 
covered by a registration statement or a notification on 
Form 1-A under the Securities Act of 1933, to sell short 
securities of the same class of the same issuer until after 
such registration statement has been declared effective or 
until the initial offering of securities under Regulation A 
under the Securities Act of 1933 is made; or 


(2) for any person who has effected one or more short 
sales through any account in which he has a beneficial 
interest of any security within five business days prior to 
the effective date of a registration statement filed under the 
Securities Act of 1933, or within five business days prior 
to the date of the initial offering of securities under a noti- 
fication on Form 1-A, covering the same class of securities 
of the same issuer, to bid for or purchase, directly or in- 
directly, for any such account, any security which is the 
subject of an offering under such registration statement or 
notification on Form 1-A, or any security of the same 
class of the same issuer, until five business days following 
the effective date of the registration statement or the date 
the initial offering under a notification on Form 1-A com- 
mences, or until completion of such offering, whichever 
occurs first; Provided that the provisions of this paragraph 
shall not apply to any broker or dealer which is registered 
with a national securities exchange as a specialist in the 
same class of securities which are the subject of the pro- 
posed cffering, or which has submitted both bid and ask 
quotation system at specified prices on each of at least 
twelve days within the thirty calendar days preceding the 
filing with the Commission of such registration statement 
or notification on Form 1-A, with no more than four 
business days in succession without such a two-way quo- 
tation, or which is registered as an odd-lot dealer, or to 
any person who has effected or proposes to effect a 

bona fide foreign or domestic or risk arbitrage transaction. 


(b) This rule shall not prohibit any transaction or trans- 
actions or other conduct if the Commission, upon written 
request or upon its own motion exempts such transaction, 
transactions or conduct either unconditionally or on speci- 
fied terms and conditions as not constituting a manipulative 
or deceptive device or contrivance comprehended within 
the purpose of this rule. 


Rule 17a-3(a) Books and Records 


(6) A memorandum of each brokerage order, and of any 
other instruction, given or received for the purchase or sale 
of securities, whether executed or unexecuted. Such 
memorandum shall show the terms and conditions of the 
order or instructions and of any modification or cancellation 
thereof, the account for which entered, the time of entry, 
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whether, if a sale, the order is entered “long” or “short”, the 
price at which executed and, to the extent feasible, the 
time of execution or cancellation. An order shall not be 
marked “long” unless (1) the security to be delivered after 
sale is carried in the account for which the sale is to be 
effected, or (2) the broker-dealer is informed that the seller 
owns the security ordered to be sold, and as soon as is 
possible without undue inconvenience or expense, will 
deliver the security owned to the account for which the 
sale is to be effected. Orders entered pursuant to the 
exercise of discretionary power by such member, broker, 
or dealer, or any employee thereof, shall be so designated. 
The term “instruction” shall be deemed to include instruc- 
tions between partners and employees of a member, broker, 
or dealer. The term “time of entry” shall be deemed to mean 
the time when such member, broker, or dealer transmits the 
order or instruction for execution or, if it is not so trans- 
mitted the time when it is received. 


(7) Amemorandum of each purchase and sale of securities 
for the account of such member, broker, or dealer showing 
the price and, to the extent feasible, the time of execution 
and whether, if a sale, such sale was effected “long” or 
“short”; and, in addition, where such purchase or sale is 
with a customer other than a broker or dealer, a memoran- 
dum of each order received, showing the time of receipt, 
the terms and conditions of the order, [and] the account in 
which it was entered and whether, if a sale, such sale was 
effected “long” or “short”. A sale shall not be marked 
“long” unless {1) the security to be delivered after sale is 
carried in the account for which the sale is to be effected, 
or (2) the broker-dealer is informed that the seller owns the 
security ordered to be sold and, as soon as is possible with- 
out undue inconvenience or expense, will deliver the 
security owned to the account for which the sale is to 

be effected. 


All interested persons are invited to submit their views and 
comments on the foregoing proposed rules and amended 
rules, in writing, to George A. Fitzsimmons, Secretary, 
Securities & Exchange Commission, Washington, D. C. 
20549, to be received on or before April 15, 1974. All 
such communications will be available for public inspection 
and should refer to File No. S7-510. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ “Secondary offerings” are used here to mean registered 
offerings of securities for which there already exist trading 
markets for the same classes of securities as those being 
offered. 


2/ The Commission has previously expressed views on this 
subject in Exchange Act Release No. 5323 (October 16, 
1972). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10637/February 11, 1974 


The Securities and Exchange Commission has ordered public 


























administrative proceedings under the Securities Exchange 
Act of 1934 against A. P. Miontgomery & Co., Inc., a regis- 
tered broker-dealer located in New York, New York; 
Richard S. Friedman, president of A. P. Montgomery; Dixon, 
Dolce & Co., Inc., a registered broker-dealer located in 

New York, New York presently in liquidation; Joseph Dolce, 
vice president of Dixon Dolce; JAB Securities Co., Inc., a 
registered broker-dealer located in New York, New York, 
and Joseph A. Buongiorno, president of JAB Securities. - 
Other respondents are: VFN Associates and Vincent F. 
Naddeo of New York, New York; Sequoia Partners, Sierra 
Associates, Clyde W. Engle and Roger Weston of Chicago, 
\lllinois; Financial Investment Corp. and Edward Stewart of 
Memphis, Tennessee; Taurus, Inc., Taurus Management 
Corp. and Eugene Phelan of New York, New York; Jack 

R. Cooper d/b/a Carter Industries and Jack R. Cooper of 
New York, New York; Kingswood Growth Fund, Harvest 
Growth Fund and Rudolf Maurizi of New York, New York; 
Stonehenge Growth Fund and Francis M. Stefurak of 

Brielle, New Jersey; and The Malta Fund, The Elba Fund 
and John M. Toal of New York, New York. 


The proceedings are based upon allegations of the Com- 
mission’s staff that respondents made short sales of certain 
securities prior to the effective dates of registration state- 
ments covering secondary offerings of securities of the same 
issuer, which short sales caused or contributed to causing a 
decline in the market price for such securities and affected 
the pricing of such offering shares. It is alleged that the 
respondents manipulated the market for such securities, 
covered the short sales with shares purchased in such offer- 
ings and failed to disclose their purpose and activities in 
connection with such short sales. Based upon such activities, 
itis alleged that the respondents violated the anti-fraud 
provisions of the Securities Act and Securities Exchange Act 
and violated the anti-manipulative provisions of the 

Securities Exchange Act. 


Respondents A. P. Montgomery, Friedman, Dixon Dolce, 
Dolce, Financial Investment Corp., Stewart, Taurus, Taurus 
Management Corp., Phelan, Cooper, Cooper d/b/a Carter 
Industries, Kingswood, Harvest, Maurizi, Stonehenge, 
Stefurak, Malta, Elba, Toal, VFN Associates, and Naddeo 
are also charged with failure to comply with the credit 
requirements of Regulations T and X which the Board of 
Governors of the Federal Reserve System has prescribed, 
and JAB Securities and Buongiorno are alleged to have 
aided and abetted the violations by certain respondents by 
selling short and allowing short sales to be effected through 
cash accounts rather than margin accounts. 


Respondents A. P. Montgomery, Friedman, Dixon Dolce, 
JAB Securities, Dolce, and Buongiorno are alleged to have 
wilfully violated and aided and abetted violations of the 
books and records rules and requirements of the Securities 
Exchange Act. 


Ahearing will be scheduled by further order to take evi- 
dence on the staff allegations and to afford the respondents 
an opportunity to offer any defenses thereto; for the pur- 
pose of determining whether the allegations are true; and, 
ifso, whether any action of remedial nature should be 
ordered by the Commission. 














SECURITIES EXCHANGE ACT OF 1934 
Release No. 10638/February 11, 1974 


The Securities and Exchange Commission announced, pur- 
suant to Section 15(c) (5) of the Securities Exchange Act of 
1934 ("Exchange Act”), the temporary suspension of over- 
the-counter trading in the securities of Arboreal Associates, 
Inc. (“Arboreal”), of Harriman, New York, for a ten-day 
period commencing at 1:00 p.m. (EDT) on February 11, 
1974 and terminating at midnight (EDT) on February 20, 
1974. 


The Commission initiated the trading suspension because 
Arboreal is delinquent in filing a registration statement on 
Form 10 with the Commission pursuant to Section 12(g) (1) 
of the Exchange Act and has been delinquent in filing re- 
quired reports with the Commission pursuant to such section. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the Company. 


Furthermore, brokers and dealers should be alert to the 

fact that, pursuant to Rule 15c2-11 under the Exchange 

Act, at the termination of the suspension, no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 

said rule, he should not enter any quotation but immediately 
contact the staff of the Securities and Exchange Commission, 
Division of Enforcement, in Washington, D. C. If any 
broker or dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations relating 
to the securities in question until such time as he has 
familiarized himself with said rule and is certain that all of 
its provisions have been met. If any broker or dealer 

enters any quotation which is in violation of said rule, the 
Commission will consider the need for prompt enforce- 
ment action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10639/February 12, 1974 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c) (5) of the Securities Exchange Act of 
1934 ("Exchange Act”) the temporary suspension of over- 
the-counter trading for a ten-day period commencing at 
1:30 p.m. (EDT) on February 12, 1974 and terminating 

at midnight (EDT) on February 21, 1974 of all securities 

of the following issuers which have failed to file with the 
Commission the indicated reports: 


ALBEE HOMES, INC., located in Niles, Ohio (10-K Annual 
Report for the year ended 6/30/73 and 10-O Quarterly 
Reports for the quarters ended 3/31/73 and 9/30/73; 


B.G.1. CORPORATION, located in Torrance, California 
(10-K Annual Reports for the years ended 6/30/72 and 
6/30/73 and 10-O Quarterly Reports for the quarters 
ended 9/30/71, 12/31/71, 3/31/72, 9/30/72, 12/31/72, 
3/31/73, 9/30/73 and 12/31/73). 
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The Commission initiated the subject suspensions because 
the subject issuers failed to comply with the reporting pro- 
visions of the Exchange Act resulting in the lack of current 
and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied 

with all of the provisions of said rule. If any broker or 
dealer has any questions as to whether or not he has com- 
plied with said rule, he should not enter any quotation but 
immediately contact the staff of the Division of Enforce- 
ment in Washington, D. C. If any broker or dealer is un- 
certain as to what is required by Rule 15c2-11, he should 
refrain from entering quotations relating to the securities 

in question until such time as he has familiarized himself 
with said rule and is certain that all of its provisions have 
been met. If any broker or dealer enters any quotation 
which is in violation of said rule, the Commission will 
consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10640/February 13, 1974 


Admin. Proc. File No. 3-4085 
In the Matter of 
MAYER LAUFER 


doing business as 
MAYER LAUFER & CO. 
1364 53rd Street 
Brooklyn, New York 

(8 14320) 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


In these proceedings under the Securities Exchange Act, 
Mayer Laufer, a sole proprietor doing business as Mayer 
Laufer & Co., a registered broker-dealer, has submitted an 
offer of settlement. Solely for the purpose of these pro- 
ceedings or any other proceedings pursuant to Sections 15(b) 
and 15A of the Exchange Act, Sections 203(e) and (f) of the 
Investment Advisers Act of 1940 and Section 9(b) of the 
Investment Company Act of 1940, and without admitting 
or denying the allegations in the order for proceedings, re- 
spondent consented to findings of wilful violations as alleged 
in that order and to the imposition of specified sanctions. 


Upon the recommendation of its staff, the Commission 
determined to accept the offer. On the basis of the order 
for proceedings and respondent's offer of settlement, it is 
found that, during the period from about October 1 to 
November 9, 1970, respondent willfully violated Sections 
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5(b) and 17(a) of the Securities Act and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder in connection 
with the offer, sale and purchase of the common stock of 
Globus International Ltd. (“Globus”). Pursuant to an 
arrangement intended to create an apparent market in and 
artificially raise the price of Globus shares, respondent pub- 
lished bids for and purchased Globus stock at successively 
higher prices and induced other broker-dealers to enter bid 


and ask quotations for the stock in the National Daily Quote. 


tion Service. Respondent also caused Globus stock to be 
transported for sale and delivery without such stock being 
preceded or accompanied by a prospectus meeting the 
requirements of Section 10(a) of the Securities Act. 


The offer of settlement provides that respondent's regis- 
tration as a broker-dealer may be revoked and that he may 
be barred from association with any broker or dealer, 
investment adviser or investment company with the pro- 
vision that, after one year, he may apply to the Com- 
mission to become so associated, but not in a supervisory 
capacity. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions to which respondent has consented. 


Accordingly, 1T IS ORDERED that the registration as a 
broker and dealer of Mayer Laufer, doing business as Mayer 
Laufer & Co., be, and it hereby is, revoked, and that 
Mayer Laufer be, and he hereby is, barred from association 
with any broker or dealer, investment adviser or investment 
company, provided, that after one year he may apply to the 
Commission to become so associated other than in a super- 
visory capacity. 


For the Commission, by the Office of Opinions and Review, 
pursuant to deiegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10641/February 13, 1974 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 401/February 13, 1974 


Admin. Proc. File No. 3-4336 
In the Matter of 


McGIVNEY AND COMPANY, INC. 

(801-9340) 

JOSEPH P. McGIVNEY AND ASSOCIATES, INC. 
(814199) 

7667 West 95th Street 

Hickory Hills, Illinois 


JOSEPH P. McGIVNEY 
WILLIAM J. GOODMAN 
STEPHEN M. HARRIS 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 
































ment adviser, Joseph P. McGivney and Associates, Inc. 
("registrant”), a registered broker-dealer, Joseph P. Mc- 





In these proceedings under the Securities Exchange and In support of the offer respondents represented, among 


Investment Advisers Acts, an offer of settlement has been other things, that they relied on the advice of counsel when 
submitted by McGivney and Company, Inc. (“applicant”), they engaged in the sale of the contracts, and that they 
which has filed an application for registration as an invest- voluntarily ceased all such sales when new counsel ex- 


plained the position of the Commission’s staff regarding 
the registration of such contracts. In addition, applicant 


Givney, president of applicant and registrant, William J. represented that it will deposit certain funds in an escrow 
Goodman, secretary of applicant and salesman for applicant account to pay previously unpaid investors in the contracts 


and registrant, and Stephen M. Harris, salesman for appli- on a pro rata basis. Respondents stated that such payments 


cant and registrant. Solely for the purpose of these pro- “ would in no way be construed as satisfaction in whole of or 
ceedings and any other administrative proceedings pursuant release from any claims investors may have against them in 
to Sections 15(b) and 15A of the Exchange Act, Section connection with the contracts. 

10(b) of the Securities Investor Protection Act of 1970, 

Sections 203(e) and 203(f) of the Investment Advisers Act, In view of the foregoing, it is in the public interest to impose 
and Section 9(b) of the Investment Company Act of 1940, the sanctions specified in the offer of settlement. 

and without admitting or denying the allegations in the 

order for proceedings, respondents consent to findings of Accordingly, 1T |S ORDERED that the effective date of the 


willful violations as alleged in that order and to the im- 
position of specified sanctions. 


registration of McGivney and Company, Inc. as an invest- 
ment adviser be, and it hereby is, postponed for a period 
of six months beginning March 1, 1974; that Joseph P. 


Upon the recommendation of its staff, the Commission McGivney be, and he hereby is, suspended from association 


determined to accept the offer. On the basis of the 
order for proceedings and the offer of settlement, it is 


with any broker-dealer, investment adviser or investment 
company for a period of six months beginning February 15, 


found that, during the period from about February 1971 1974; that Stephen M. Harris and William J. Goodman be, 


through 1972: 


and they hereby are, suspended from association with any 
broker-dealer, investment adviser or investment company, 


1. Applicant, McGivney, Goodman and Harris willfully each for a period of three months, to begin February 15, 
violated and willfully aided and abetted violations of Sec- 1974 and August 1, 1974, respectively; and that Joseph P. 
tions 5(a) and 5(c) of the Securities Act in connection with McGivney and Associates, Inc., be, and it hereby is, 


the offer, sale and delivery of investment contracts for 


censured. 


scotch whisky warehouse receipts and ancillary services 
(“contracts”) when no registration statement had been filed For the Commission, by the Office of Opinions and Review, 
or was in effect under the Securities Act with respect to pursuant to delegated authority. 


such contracts. 


George A. Fitzsimmons 


2. Applicant, McGivney, Goodman and Harris willfully ; Secretary 
violated and willfully aided and abetted violations of Sec- 
tion 17(a) of the Securities Act and Section 10(b) of the 1/ McGivney will not be precluded from retaining his pro- 


Exchange Act and Rule 10b-5 thereunder in that, in 


prietary interest in registrant during the period of his sus- 


connection with the offer, sale and purchase of the con- pension. 


tracts, they made untrue and misleading statements of 
material facts concerning, among other things, the annual 





return to be expected on the contracts; the suitability of an 


investment in the contracts to the financial needs, cir- 


cumstances and investment objectives of individual cus- SECURITIES EXCHANGE ACT OF 1934 
tomers; the marketability of the contracts; the amount of Release No. 10642/February 14, 1974 
applicant’s markups over cost in selling the contracts; and 


the risk of overproduction of scotch grain whisky. 


3. Applicant, willfully aided and abetted by McGivney, 


See Securities Act Release No. 5456/February 14, 1974. 





Goodman and Harris, willfully violated Section 15(a) of 

the Exchange Act in that it conducted business as a broker 

and dealer and effected transactions in the purchase and SECURITIES EXCHANGE ACT OF 1934 
sale of securities otherwise than on a national securities Release No. 10643/February 14, 1974 
exchange without being registered with the Commission 


pursuant to Section 15(b) of the Exchange Act. 


Admin. Proc. File No. 3-4080 


The offer of settlement provides that applicant's registra- In the Matter of the Application of 

tion as an investment adviser may be postponed for a period 

of six months; that registrant may be censured; that Mc- PLAZA SECURITIES CGRPORATION 
Givney may be suspended from association with any broker- JAMES EVANS STOWERS 

dealer, investment adviser or investment company for a FRANCIS JOSEPH RAW 

period of six months; 1/ and that Goodman and Harris Kansas City, Missouri 


may be suspended from association with any broker-dealer, 
investment adviser or investment company, each for a period For Review of Disciplinary Action Taken By the 


of three months. 
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NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


FINDINGS, OPINION AND ORDER SETTING ASIDE 
ACTION OF REGISTERED SECURITIES ASSOCIATION 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 


Joining with Non-member in Distribution of an Issue of 
Securities 


Where member of registered securities association joined 
with a nonmember in the parallel underwriting of an issue 
of securities, he/d, conduct does not violate association 
rule based on statutory authority to prohibit members 
from dealing with nonmembers except on same basis as is 
accorded by members to general public, where member 
gave no concessions or allowances to non-members. Ac- 
cordingly, association's disciplinary action against member 
and its principal officers set aside. 


Affiliation between association member and nonmember 
firms joining in a parallel distribution is not in itself a vio- 
lation of association rule where member grants no con- 
cessions or allowances to nonmembers. 


APPE ARANCES: 


Irving Kuraner, for Plaza Securities Corporation, James 
Evans Stowers and Francis Joseph Raw. 


Lloyd J. Derrickson and Dennis C. Hensley, for the 
National Association of Securities Dealers, Inc. 


Martin Moskowitz and Barry S. Levine, for the Division 
of Market Regulation of the Commission. 


Plaza Securities Corporation, a member of the National 
Association of Securities Dealers, Inc. ("NASD” or ”As- 
sociation”), and James Evans Stowers and Francis Joseph 
Raw, its principal officers, have applied to us pursuant to 
Section 15A(g) of the Securities Exchange Act for review 

of disciplinary action taken against them by the Association. 


The NASD found that Plaza acting through Stowers and 
Raw had joined with J.E. Stowers and Company, a non- 
member broker-dealer, in the parallel distribution of the 
shares of Twentieth Century Investors, Inc., an open-end 
investment company, and that at least five persons (includ- 
ing Stowers and Raw) were concurrently associated with 
both Plaza and Stowers Co. The NASD further found that 
in these respects Plaza, Stowers and Raw had violated Sec- 
tions 1 and 25 of Article III of the NASD’s Rules of Fair 
Practice. 1/ The NASD thereupon censured all three re- 
spondents, assessed costs against them, and ordered Plaza 
suspended until it demonstrated that it was no longer in 
violation of Section 25 of the NASD Rules. 2/ 


Twentieth Century began business in 1958. Investors Re- 
search Corporation ("I RC”) has been its investment adviser 
and Stowers Co. a principal underwriter of its shares since 
that time. Stowers and Raw have been officers and directors 
of all three since 1958. Stowers Co. had been a member of 
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the NASD but resigned sometime prior to 1966. Plaza be. 
came a member of the NASD in 1965 at which time it was 
a wholly-owned subsidiary of IRC. In 1966 Plaza also be. 
came a principal underwriter of Twentieth Century shares 
and in 1968 it became a wholly-owned subsidiary of Stowe 
Co. All of Plaza’s business is in the investment company 
shares of Twentieth Century as to which it is a “parallel” 
distributor with Stowers Co. Each has entered into its ow 
and separate Distributing Agreement with Twentieth Cen- 
tury. Stowers Co. offers the shares only to the public 
through its own sales force; Plaza offers the shares only 
through other broker-dealer members of the NASD. 
Neither firm sells any securities or grants any concessions 
or discounts to the other. Plaza and Stowers Co. are both 
controlled by Stowers. 3/ Twentieth Century, | RC, Stowers 
Co. and Plaza all have their offices at the same address. 
Plaza and Stowers Co. also utilize the same executive and 
clerical personnel, but each maintains its own separate 
books and records. 


Applicants contend that the issue here is the validity of an 
NASD prohibition against parallel underwriting, in which ar 
NASD member “joins” with a non-NASD member in the 
distribution to the public of the same issue of securities, 
and that this issue was decided against the NASD in our 
decision in National Association of Securities Dealers, Inc. 
(“the Aetna Case”). 4/ In that case, in considering the 
validity of Section 25 of the NASD’s Rules of Fair Practice, 
particularly the prohibition of Section 25(b) (2) against 
members “joining” with nonmember broker-dealers ina 
securities distribution, we held that the NASD has no author. 
ity to restrict its members from receiving concessions in 
their dealings with nonmember broker-dealers and can only 
prohibit members from giving nonmembers concessions not 
available to the general public. We thus concluded that the 
“joining” provision in Section 25(b) (2) “is not, properly 
interpreted, a flat prohibition against the member joining 
with a nonmember in a securities distribution, but must be 
viewed merely as a restriction on the ability of members to 
give underwriting concessions and discounts to nonmemters 
not accorded to the public.” 5/ We further specifically 
noted in a footnote that in view of this conclusion, it was 
permissible “for a member to receive any concession froma 
nonmember arising from so-called parallel underwritings 
(where an issuer distributes a security through both NASD 
member and nonmember underwriters)” and to allow 
“dual registration of representatives (where an associated 
person of a nonmember is employed by an NASD memter 
to sell a security underwritten by the nonmember.” 6/ 





To recapitulate, under our decision in the Aetna case, it is 
now clear that an NASD member is not violating Section 
25 merely by “joining” with a nonmember in the distri- 
bution of an issue, even where it receives a concession or 4 
discount from the nonmember and it has registered repre- 
sentatives who are dually registered with the nonmember. 
Under the Aetna decision, to find a violation of Section 
25, it must be found that the NASD member is giving a 
discount or concession to the nonmember not accorded to 
a member of the general public. We cannot find on the 
basis of the record in this case that Plaza is giving sucha 
discount or concession to any nonmember broker-dealer, 
and accordingly, we must set aside the NASD’s findings of 
a violation of Section 25. 











The NASD argues that Aetna is not controlling here. It 
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contends that the Aetna case did not deal with the situa- 
tion in which two underwriters of an issue, one a non- 
member and the other an NASD member, are affiliated, and 
that in the instant case Plaza, by virtue of the affiliation 
between it and Stowers Co., is indirectly through Stowers 
Co. doing what it could not do directly, i.e. -- grant pro- 
hibited discounts or concessions to nonmembers. 


It is true that the situation of a parallel underwriting by 
affiliated NASD member and nonmember underwriters was 
not specifically referred to in the Aetna decision, but it is 
also true that the statements in Aetna were not limited 
specifically to parallel underwritings by unaffiliated NASD 
member and nonmember underwriters. In any event, the 
fact that two or more broker-dealers are affiliated is not 
the primary question. Rather, the issue is whether two or 
more affiliated broker-dealers are using that affiliation in a 
manner which circumvents Section 25. 


At the outset we note that the core of the NASD’s dispute 
with Plaza is that Plaza joined with a nonmember in the 
distribution of the same issue of securities, a charge which 

is clearly outside the NASD’‘s authority under the Aetna 
ruling. Thus, the complaint against Plaza charged that 

Plaza was a party to an agreement with Twentieth Century 
in which it joined with Stowers Co., a nonmember, in the 
distribution of Twentieth Century shares, and that such 
conduct constituted a violation of Section 25. The decision 
of the NASD District Business Conduct Committee tracked 
the “joining” language of Section 25(b) (2) of the Rules and 
of the complaint by finding the arrangements between 

Plaza and Stowers Co. constituted an “unpermissible joining” 
under Section 25 and accordingly a violation of that rule. 
This finding was consistent with the NASD’‘s interpretation 
of the section prior to the Aetna decision. Thus, in a 

letter to Plaza’s counsel of May 19, 1966, the then Director 
of the NASD’s Investment Companies Department stated 
that since Plaza and Stowers Co. were both offering the 
same issue of securities, there was a “joining” by a member 
with a nonmember within the meaning of Section 25(b) (2) 
and that the same conclusion would be reached even if 

there were no ownership or other connection between the 
two. Ina letter of October 3, 1966, the then President of 
the NASD advised Plaza that the NASD Board of Governors 
in a formal interpretation reached the same conclusion as 
given by the NASD staff, namely that Plaza, a member, and 
Stowers Co., a nonmember, were “both offering the same 
issue of securities and that there is, accordingly, an im- 
proper ‘joining’ within the meaning” of Section 25(b) (2). 7/ 


Upon Plaza’s appeal of the NASD District Committee deci- 
sion to the NASD Board of Governors, the Board affirmed 
the District Committee's finding that Plaza and a non- 
member “joined” in the distribution of the investment com- 
pany shares in violation of Section 25. The Board's deci- 
sion, however, included the additional statement that the 
end result of the arrangements was that Plaza was “joining 
with nonmembers and granting concessions to nonmembers.” 
This is the first reference in the NASD’s documents to the 
granting of concessions to nonmembers, 8/ and there is no 
exposition or explanation of how any such concessions 
were granted. In fact, there is no evidence in the record 
made before the NASD that Plaza granted concessions to 
any nonmembers, and the Board of Governors’ finding on 
this point has no support in the record. 





In its brief in this proceeding, the NASD seeks to supply 
the missing link by arguing that Stowers Co. is Plaza’‘s alter 
ego and is set up to do what Plaza is prohibited from doing 
(i.e. - grant concessions to nonmembers), and that 

whether or not Stowers Co. is presently doing so or has 

done so in the past is irrelevant since it is undisputed that 

it has the potential to do so. But even if we were to accept 
the argument that Plaza is in the position to use Stowers 

Co. to accomplish something Plaza itself could not do, it 

is not enough to argue as the NASD does that Stowers Co. 
might grant concessions to nonmembers. 9/ The fact is, 
insofar as the record shows, that Stowers Co. does not grant 
concessions to other broker-dealers at all, since it deals with 
the public directly and only through its own sales force. It 
would be time enough to consider the possibility of a vio- 
lation by Plaza based on concessions granted by Stowers Co. 
to nonmembers when and if it is shown that Stowers Co. is in 
fact granting such concessions. 10 / 


But there is an even more compelling reason for rejecting the 
NASD’s belated argument that this case presents a situation 
of improper concessions by a member to nonmembers. 
Under the Aetna decision, the NASD has no authority to 
prohibit the mere joining in a parallel underwriting by a 
non-NASD member and an NASD member, since any con- 
cession received by the nonmember would come from the 
issuer and not from the member. Also, under the Aetna 
decision the NASD has no authority to prohibit a member 
from receiving a concession from a nonmember, or, to put 

it the other way, no violation of the NASD rule is involved 
if a nonmember gives a concession to amember. Thus, with- 
out involving any violation of the NASD rule, Stowers Co. 

as a nonmember could itself directly grant concessions to 
NASD members joining with it in the distribution of 
Twentieth Century shares. Since Stowers Co. could do this 
directly, there is no impropriety in its doing it indirectly by 
having its wholly owned subsidiary, Plaza, am NASD member, 
give concessions to other NASD members. Neither Plaza, 
which is granting concessions only to other NASD members, 
nor the other NASD members who are receiving such con- 
cessions, are violating the NASD rule. 


Our Division of Market Regulation has filed a memorandum 
stating that in its view the NASD has no authority to pro- 
hibit a parallel underwriting arrangement involving un- 
affiliated independent NASD member and nonmember 
firms, but urging that the same analysis should not apply 
in the case of affiliated parallel underwriters where the 
substance of the arrangements creates an evasion or a “real 
threat of evasion” of legitimate NASD requirements. With- 
out our undertaking at this time to describe what arrange- 
ments might constitute an evasion of legitimate NASD 
requirements, it suffices to state that we see no such 
situation under the circumstances of this case. 11_/ 


In essence this case originated and was prosecuted as a part 
of the NASD’s policy, prior to the Aetna decision, to pro- 
hibit any joining in parallel underwritings by NASD mem- 
bers with nonmembers. The Aetna decision, however, now 
establishes that the NASD has no authority to bar the mere 
joining in a parallel underwriting. 12./ On the basis of that 
decision and the record in this case, we cannot find that 
applicant’s conduct was in violation of Sections 1 and 25 of 
the NASD’s action and so we must set aside the NASD‘s 
action. 
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Accordingly, 1T 1S ORDERED that the above disciplinary 
action taken by the National Association of Securities 
Dealers, Inc. against Plaza Securities Corporation, James 
Evans Stowers and Francis Joseph Raw be, and it hereby is, 
set aside. 


By the Commission (Chairman GARRETT and Com- 
missioners LOOMIS, EVANS and SOMMER); Com- 
missioner POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Section 1 of Article 111 requires the observance of high 
standards of commercial honor and just and equitable 
principles of trade. Section 25 provides in pertinent part: 


(a) No member shall deal with any non-member 
broker or dealer except at the same prices, for the 
same commissions or fees and on the same terms and 
conditions as are by such member accorded to the 
general public. 


(b) Without limiting the generality of the foregoing, 
no member shall: 


(1) in any transaction with any non-member broker 
or dealer, allow or grant to such non-member broker 
or dealer any selling concession, discount or other 
allowance allowed by such member to a member of a 
registered securities association and not allowed to a 
member of the general public; 


(2) join with any non-member broker or dealer in 
any syndicate or group contemplating the distribution 
to the public of any issue of securities or any part 
thereof. 


2/ The application for review, pursuant to Section 15A(qg) 
of the Act, operates as a stay of the NASD’s disciplinary 
action pending our action thereon. Applicants and the 
NASD filed briefs and our Division of Market Regulation 
filed a memorandum. Thereafter we heard oral argument 
on applicants’ behalf and on that of the NASD. 


3/ He owns 51% of Stowers Co.'s stock and 66% of IRC, 
which in turn owns another 24% of Stowers Co. Stowers 
Co., as noted above, owns all of Plaza’s stock. 


4/ Securities Exchange Act Release No. 9632 (June 7, 
1972). 


5/ Id., at p. 5. 
6/ /d., p. 7, fn. 13. 


Z/ In his letter the NASD President also advised that 
Plaza could appeal the matter to us and that “otherwise 
[Plaza would] want to take the necessary steps to end the 
violation.” Plaza promptly filed with our staff a document 
entitled “Application for Review” of the NASD inter- 
pretation. There is no formal procedure for this kind of 
review and no formal action was taken thereon by our 
staff. Plaza states that it was following the suggestion 

of the NASD President in filing its “appeal” and that sub- 
sequently it understood that the validity of the NASD’s 
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interpretation of Section 25 was under consideration in the 
proceedings which culminated in the Aetna decision. 


8/ It may be significant that after the NASD District Com- 
mittee decision but before the Board of Governors decision, 
the ruling in the Aetna case was issued, making it clear that 
the granting of concessions to nonmembers is the sina qua 
non of a violation of Section 25. The Board of Governors 
decision, however, although issued in November 1972, 
made no reference to the Aetna ruling issued in June 1972. 


9/ This argument is apparently based on the fact that the 
distributing agreement between Stowers Co. and Twentieth 
Century permits Stowers Co. to sell the shares to other 
broker-dealers. 


10 / Equally unpersuasive is the NASD‘s counsel’s con- 
tention advanced at oral argument that compensation paid 
by Stowers Co. to its own sales force might be con- 
sidered concessions granted to nonmembers. 


11/ A potential for evasion of the type feared by the 
Division would be more apparent in a situation where a 
nonmember firm would set up an NASD member subsi- 
diary for the purpose of receiving through such NASD 
member subsidiary discounts or concessions from an 
NASD member underwriter - something which a non- 
member is not supposed to receive from an NASD member. 
In the instant case, however, Stowers Co., the nonmember, 
has an NASD member subsidiary, Plaza, which is giving 
discounts to other NASD members - something which even 


‘Stowers Co. as a nonmember could itself do directly under 


the Aetna ruling. 


12 / The NASD disagreed with our Aetna ruling and 
appealed it to the United States Court of Appeals for the 
District of Columbia Circuit. After the Board of Governors’ 
decision against Plaza, the Court of Appeals on November 
1, 1973 affirmed per curiam and without opinion our action 
in the Aetna case. See Litigation Release 6144. 
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MEMORANDUM OPINION AND ORDER DENYING 
MOTION TO DISMISS AMENDED ORDER FOR PRO- 
CEEDINGS 

BROKER-DEALER PROCEEDINGS 

Practice and Procedure 


Amendments to Orders for Proceedings 


Motion to dismiss amended order for proceedings on 
ground that amendment had been obtained ex parte, 
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denied, because passing on proposed amendments to 
staff pleadings is not an adjudicatory function. 


Where order for proceedings was amended ex parte, 
but amended order made an erroneous reference to the 
Rule of Practice relating to motions for amendment, 
such erroneous reference, held, inconsequential. 


APPEARANCES: ¥ 


Joan M. Fleming, of the Chicago Regional Office of 
Commission, for the Division of Enforcement. 


Frank R. Berman, of Berman & Lazarus, for Carrol P. 
Teig and Peter R. Super. 


Two respondents in these remedial broker-dealer proceed- 
ings under the Securities Exchange Act, Carrol P. Teig and 
Peter R. Super, move to dismiss our amended order for pro- 
ceedings herein. The original order for proceedings alleged 
willful violations of the Exchange Act's net capital require- 
ments 1/ and of the Federal Reserve Board’s Regulation 
T. 2/ Lack of reasonable supervision was also charged. 3/ 
The amended order repeats these allegations. But it also 
pleads some new matter. Unlike the original, it charges 
that the firm did business while insolvent and failed to dis- 
close such insolvency to customers. Such nondisclosure is 
alleged to have been in wilful violation of the antifraud 
provisions of the Securities Act 4/ and of the Exchange 
Act. 5/ 


The amended order states that it was issued pursuant to 
Rule 6(d) of our Rules of Practice which provides that 
applications to amend orders for proceedings “may be 
granted, for cause shown .. . by the Commission at any 
time.” Movants say that in fact the amended order did not 
comply with the rule. They are quite right about that. The 
rule contemplates a motion by the Division on notice to the 
respondents with an opportunity for reply by them. 6/ 
That did not happen here. The Division made no formal 
motion to amend. Instead it proceeded by way of an ex 
parte recommendation addressed to us in our administra- 
tive rather than in our quasi-judicial capacity. Hence the 
reference to Rule 6(d) in the amended order was clearly 
erroneous. 


But it does not follow that the amended order is a nullity 
or that we erred in issuing it. Rule 6(d) is one way in 

which orders for proceedings can be amended. But it is 

not the only way of doing so. Before hearings begin, ex 
parte recommendations by our staff to us are a legitimate 
alternative. Such ex parte contracts are grossly improper 
when we function as an adjudicatory body passing ob- 
jectively and disinterestedly on contentions presented to us 
by our staff and by private parties on the basis of records 
that we review independently. 7/ But they are obviously es- 
sential when we function as administrators, making deter- 
minations as to whether proceedings should be instituted. 
Such determinations are necessarily based on materials 
submitted and recommendations made by our staff. At the 
preadjudicatory stage the prospective respondents have 
neither a constitutional nor a statutory right to be heard 

on the question of whether proceedings should be insti- 
tuted. Comparable considerations apply to amendments 
adding new charges to prior orders. 





The staff could have recommended that we initiate a second 
proceeding against the respondents based on the insolvency 
charge. Respondents would have had no right to be heard 
on that. In view of the close nexus between the two cases, 
the staff could then have recommended ex parte that the 
second proceeding be consolidated with the first. We 
would have granted such request in the interest of economy 
and efficiency. And respondents would have had no right 
to be heard on the question. 8/ 


Stripped to its essentials, the instant case is no different from 
the hypothetical case that we have just posed. The cir- 

cuity of the hypothetical case is lacking. But that is of no 
consequence. The initiation of two related proceedings and 
their subsequent consolidation is indistinguishable from 
widening the scope of a single proceeding by amendment. 


Movants’ objection that “cause has not been shown permit- 
ting said amendment” verges on frivolity. The relationship 
between the new matter and the old is intimate. That it is 
in the public interest to aispose of all the issues raised in 

a single proceeding is clear. “Cause” for the amendment is 
therefore self-evident. 


Our primary concern in dealing with applications to amend 
is the possibility of prejudice to the respondents. We dis- 
cern none here. Hearings have not even begun. Accordingly, 
the fullness of their opportunity to defend on the merits is 
unimpaired. 9/ 


Accordingly, 1T 1S ORDERED that the motion to dismiss 
the amended order for proceedings be, and it hereby is, 
denied; and it is further ORDERED that respondents’ time 
to answer the new matter in the amended order for pro- 
ceedings be, and it hereby is, extended up to and in- 
cluding the 28th day of February, 1974. 


By the Commission (Chairman GARRETT and Commission- 
ers LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Section 15(c) (3) of the Exchange Act and Rule 15c3-1 
thereunder. 


2/ 12CFR § 220.1, et seg., promulgated pursuant to 
Section 7(c) (1) of the Exchange Act. 


3/ Section 15(b) (5) (E) of the Exchange Act. 
4/ Section 17(a). 

5/ Section 10(b) and our Rule 10b-5 thereunder. 
6/ See Rule 12(c) of our Rules of Practice. 


7/ The Administrative Procedure Act provides that “An 
employee or agent engaged in the performance of investi- 
gative or prosecuting functions for an agency in a case may 
not in that or a factually related case, participate or advise 
in the decision, recommended decision or agency review .. . 
except as witness or counsel in public proceedings.” 5 U.S.C. 
§ 554(d). 
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8/ Siltronics, Inc., 41 S.E.C. 658, 662-663 (1963); 
Atlantic Equities Company, 43 S.E.C. 354, 366 (1967): 
“We reaffirm the views expressed in our prior rulings that 

in considering the institution of new proceedings and con- 
solidation we were no longer acting in an adjudicatory capa- 
city ... [and] that there was no constitutional or statutory 
prohibition of ex parte communications between us and 
the staff concerning the institution and consolidation . . .”’ 


9/ In addition to opposing the instant motion on the 
merits, the Division cross-moved in the alternative pur- 
suant to Rule 6(d), to amend the original order for pro- 
ceedings. In view of our ruling on the main motion, we 
consider the cross-motion moot. 
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AJ. WHITE & CO. 
ALLEN J. WHITE 
JAMES A. NOON 
(8 11962) 


MEMORANDUM OPINION AND ORDER DENYING 
MOTION TO DISMISS PROCEEDINGS 


BROKER-DEALER PROCEEDINGS 
Prior Criminal Prosecution 
Res Judicata 
Collateral Estoppel 
Election of Remedies 


Prior criminal presecution, he/d, no bar to subsequent 
administrative proceedings based on the same occurrences 
because issues in the two cases are not the same and 
because Commission’s resort to one of its powers under 
the Act does not preclude resort to others. 


APPEARANCES: 


Willis H. Riccio, of the Boston Regional Office of the 
Commission, for the Division of Enforcement. 


J. Joseph Nugent, of Nugent & Nugent, for A. J. White 
& Co., Allen J. White and James A. Noon. 


A. J. White & Co., a registered broker-dealer, Allen J. White, 
its president, and James A. Noon, its vice-president, move 
to dismiss these remedial proceedings against them under 
the Securities Exchange Act. The motion is grounded on 
the contention that the doctrine of res judicata bars the 
proceedings. The Commission’s Division of Enforcement 
asserts that movants’ position is fallacious. Accordingly, it 
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opposes the motion. We agree with the Division and shall 
therefore enter an order denying the motion. 


Movants say that the issues raised in these proceedings have 
already been passed upon by the United States District 
Court for the District of Rhode Island. They maintain 
that: 


(A) Aten-count indictment previously returned against 
them in that court made allegations identical with those in 
the order that initiated the instant proceedings. 


(B) The court dismissed the indictment in toto as against 
the firm. 1/ 


(C) Nine of the ten counts against the individual re- 
spondents were also dismissed. 2/ 


(D) With respect to the remaining count against them, the 
individuals, who were defendants there and who are re- 
spondents here, pleaded guilty. 3/ 


(E) “Quasi-judicial proceedings to determine issues al- 
ready presented to and determined by a U. S. District 
Court, as contemplated here, are unnecessarily duplicitous 
[sic] , undermine the need for finality to litigation, and 
force additional burdens of anxiety, time and expense upon 
the alleged wrongdoers.” 


(F) The criminal proceedings were based on an investi- 
gation made by our staff, which led us to refer the matter 
to the Department of Justice with a recommendation for 
criminal prosecution. 


(G) The Commission is bound by its alleged election to 
proceed in a criminal rather than in an administrative forum. 


The issues here are not the same as those in the criminal 
case. 4/ There the issues were: (1) Was it clear beyonda 
reasonable doubt that respondents had in fact done that 
which the indictment charged and, if so, was their state of 
mind such as to sustain criminal convictions? 5/ and (2) 
If the preceding questions be answered in the affirmative, 
what, if any, criminal law sanctions (imprisonment or fine) 
are warranted? Here the issues will be (1) Are the alle- 
gations in the order for proceedings established not beyond 
a reasonable doubt as in a criminal prosecution, but by a 
preponderance of the evidence? 6/ (2) Should those al- 
legations be so established, is it in the public interest to bar 
respondents from the securities business or do the cir- 
cumstances indicate that a suspension would be appropriate? 
and (3) If neither bar nor suspension be deemed appro- 
priate, is censure nevertheless called for? 


Because of these basic differences in the requisite quanta of 
proof and in the nature of the relief available in the two 
forums, the criminal dismissals on which respondents lay 
such great stress have no bearing here. 7/ Nor do the 
individual respondents’ convictions as to the count to 
which they chose to plead guilty bar the instant proceed- 
ings. Indeed, the Exchange Act makes those convictions an 
express ground for remedial administrative action by this 
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spondents now seek to abort. 
IV. 


Movants’ suggestion that there has been some sort of a 


this point some years ago: 


"The Securities Acts expressly empower us to refer 


refer to the Attorney General and the power to con- 
duct administrative proceedings] in us in order to 
achieve the statutory aims of safeguarding investors. 
, Neither the statutory text nor its legislative history 





the Attorney General does not mean that we are in- 


capable of weighing all of the evidence . . . in our quasi- 
judicial capacity.” 12 / 
5 The heart of the matter is this. In the law of crime the 


courts’ jurisdiction is exclusive. It is for them -- and them 


alone -- to pass on criminal charges. And only they can 
mete out criminal penalties. But they have no power to 


bar someone from the securities business or to affect his 
capacity to engage in it. That power is vested solely in us. 
13/ And the considerations by which we must be guided 
in exercising it differ from those that govern in criminal 


cases. 14 / 


some inquiries by us or by our staff. 16 / And indeed, 
according to movants, a mere reference by us to the 





| them. a7] 


Be: 


r In view of the foregoing, we deny the motion in all respects. 


re? By the Commission (Chairman GARRETT and Com- 
missioners LOOMIS, EVANS and SOMMER); Com- 
missioner POLLACK not participating. 


of George A. Fitzsimmons 


Secretary 


1/ The moving papers are silent as to the grounds on 
which the court acted. 













for the result. 






Commission. 8/ Of course, the convictions do not mandate 
administrative sanctions. They do, however, bring to the 
fore the question as to whether in view of them the public 
interest calls for such sanctions. 9/ To resolve that question, 
among others, we initiated the instant proceedings that re- 


binding election of remedies is no better founded than their 
res judicata contentions. 10 / As our predecessors said on 


evidence of violations to the Attorney General 11/... 
Congress has vested both . . . powers [i.e., the power to 


suggests that the exercise of one of those powers should 
preclude or call for withholding or deferring exercise of 
the other. The fact that we have referred evidence to 


Nevertheless, movants say that our invocation of one of 
those two powers precludes resort to the other. Were that 
$0, anomalous results would follow. Acriminal conviction 
under the securities statutes would create a vested right to 
stay in the securities business 15 / free from any bother 


Attorney General for possible criminal prosecution producss 
the same result. Congress intended no such bizarre results. 
) And neither the Constitution nor legal principle requires 


2/ Here again, the moving papers fail to disclose the reason 





3/ The moving papers are silent as to the sentence imposed. 


4/ Foran earlier suit to preclude a later one, the issues in 
the two causes must be the same. See, e.g., Sunshine Coal 
Co. v. Adkins, 310 U.S. 381, 402 (1940). Hence, as 

pointed out in Lawlor v. National Screen Service, 349 U.S. 
322, 327-328 (1955): “That both suits involved essentially 
the same course of wrongful conduct’ is not decisive. Such a 
course of conduct -- for example, an abatable nuisance -- may 
frequently give rise to more than a single cause of action.” 


5/ No showing of an intention to violate the law need be 
made in order to support a finding of “willfullness” in an 
administrative proceeding under the Exchange Act. It is 
sufficient that the person charged with the duty knows 
what he is doing. Hughes v. S.E.C., 174 F. 2d 969, 977 
(C.A.D.C., 1949); Shuck v. S.E.C., 264 F. 2d 358, 363 
(C.A.D.C., 1958); Tager v. S.E.C., 344 F.2d 5, 8 (C.A.2, 
1965); Gearhart & Otis, Inc. v. SE.C., 348 F.2d 798 (C. 
A.D.C., 1965). Although it appears that a similar reading 
should be given to the word “willfully” when it appears in 
Section 24 of Exchange Act authorizing criminal prosecu- 
tions, (see, e.g., United States v. Benjamin, 328 F.2d 854, 
863 (C.A. 2, 1963), cert. denied, 377 U. S. 953 (actual 
knowledge unnecessary even in criminal case); United 
States v. Sussman, 37 F. Supp. 294, 296 (E.D. Pa., 1941)), 
it has been suggested that “It is conceivable . . . that ‘will- 
fully’ means something less in §15(b) than it does in the 
penal provisions of the SEC acts. . .” 2 Loss, Securities 
Regulation 1309 (2d ed. 1961) (Footnotes omitted). See 
also 5 id. 3367-3373 (1969 supp.). 


6/ See M.V. Gray Investments, Inc., Securities Exchange 
Act Release No. 9180, p. 8 (May 20, 1971); Norman 
Pollisky, 43 S.E.C. 852, 861 (1968), see also the discussion 
of this point in an earlier opinion in the Pollisky case, 43 
S.E.C. 458, 459 (1967); James De Mammos, 43 S.E.C. 333, 
337 (1967), affirmed without opinion sub. nom., De 
Mammos v. S.E.C., Docket No. 31649 (C.A. 2, October 

13, 1967); Underhill Securities Corporation, 42 S.E.C. 689, 
695 (1965). 


7/ That would be so even if the criminal proceeding had 
been terminated by acquittals after trial, Sidney Leavitt, 
Securities Exchange Act Release No. 10013 (February 22, 
1973), 1 SEC Docket No. 4, pp. 1, 2, n. 9. A prior criminal 
proceeding often bars a subsequent one founded on the 
same occurrences. This is so because the Fifth Amend- 
ment commands that no person shall “for the same offense” 
be twice put in jeopardy of life or limb and because of the 
policy in favor of repose on which the common law pleas 
of autrefois acquit and autrefois convict were based -- a 
policy embodied in the doctrine of res judicata. But 
administrative proceedings under the Securities Exchange 
Act are not penal. They are remedial. See Wright v. S.E.C., 
112 F.2d 89, 94 (C.A. 2, 1940); Pierce v. S.E.C., 239 F.2d 
160, 163 (C.A. 9, 1956); Associated Securities Corp. v. 
S.E.C., 283 F.2d 773, 775 (C.A. 10, 1960); Blaise D’Antoni 
& Associates v. S.E.C., 289 F. 2d 276, 277 (C.A.5, 1961), 
rehearing denied, 290 F.2d 688; NV. Sims Organ & Co., Inc., 
40 S-E.C. 573, 577 (1961), aff'd, 293 F.2d 78, 80-81 (C.A. 
2, 1961), cert. denied, 368 U.S. 968. The rationale of the 
remedial-penal distinction was explained by the Supreme 
Court in Fleming v. Nestor, 363 U. S. 603, 613-614 (1960) 
and in De Veau v. Braisted, 363 U.S. 144, 160 (1960). 
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The Fleming opinion said: 

“In determining whether legislation which bases a dis- 
qualification on the happening of a certain past event im- 
poses a punishment, the Court has sought to discern the 
objects on which the enactment in question was focused. 
Where the source of legislative concern can be thought to 
be the activity or status from which the individual is barred, 
the disqualification is not punishment even though it may 
bear harshly upon one affected. The contrary is the case 
where the statute in question is evidently aimed at the 
person or class of persons disqualified.” 


And in De Veau the Court explained that: 

“The question in each case where unpleasant consequences 
are brought to bear upon an individual for prior conduct, is 
whether the legislative aim was to punish that individual 
for past activity, or whether the restriction of the in- 
dividual comes about as a relevant incident to a regu- 

lation of a present situation, such as the proper qualifica- 
tions for a profession.” 


8/ Sections 15(b) (5) (B) and 15(b) (7). 


9/ The facts of the particular cases that have come before 
us have sometimes led us to answer this question in the 
negative. See e.g., F.H. Winter & Co., 11 S.E.C. 122 (1942) 
and Norvin T. Harris, Jr., 29 S.E.C. 519 (1949). 


10 / Cf. Brown, Barton & Engel, 40 S.E.C. 1038, 1040- 
1041 (1962): “We have repeatedly held that. . . an injunc- 
tion . .. may support revocation . . . when the nature of 
the acts enjoined and the circumstances under which the 
injunction was obtained are such as to indicate that re- 
vocation is in the public interest.” 


11 At this point a footnote cited Section 20(b) of the 
Securities Act; Section 21(e) of the Securities Exchange 
Act; Section 18(f) of the Public Utility Holding Company 
Act; Section 321 of the Trust Indenture Act; Section 42 
(e) of the Investment Company Act; and Section 209(e) of 
the Investment Advisers Act. 


12 / Clinton Engines Corporation, 41 S.E.C. 408, 413 
(1963). 


13 / Our exercise of it is reviewable in the appellate courts. 
But Section 25(a) of the Act provides that "The finding of 
the Commission as to the facts, if supported by substantial 
evidence, shall be conclusive.” 


14 / Cf. Foelber-Patterson, Inc., 12 S.E.C. 330, 336 (1942): 


“We do not believe that the failure of the grand jury to 
indict, even on the basis of evidence similar to that pro- 
duced in this proceeding, can affect our determination 
whether the public interest requires denial. It... is not 
our purpose here to visit punishment or reward. The 

term ‘public interest,’ as it occurs in regulatory statutes, 
gains its meaning from the content and purpose of those 
statutes. United States v. Lowden, 308 U.S. 225 (1939). 
In its instant context, this standard requires us to weigh the 
evidence of past conduct of an applicant to determine 
whether the over-the-counter securities markets should be 
thrown open to him, and the safety of customers entrusted 


to him. If, on the basis of the record before us, we are com- 


pelled to conclude that an applicant should not be permit- 
ted to engage in the over-the-counter securities business it 
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is our statutory duty to deny registration. No finding by a 
grand jury (even if its determination not to indict can be so 
characterized) can alter our duties under the Act. When... 
a record developed before us necessitates a finding of will- 
ful violation of the Act, and indicates that it is affir- 
matively in the public interest to deny registration, we 
cannot temper that conclusion with any considerations 
except those which, under the statute, bear on the possi- 
bility of future honesty.” 





15 / As has been noted, the statute is based on a quite 
different premise. See Richard N. Cea, Securities Ex- 
change Act Release No. 8662, pp. 14-15 (August 6, 1969). 


16 / Compare Kamen & Company, 43 S.E.C. 97, 108 n. 
17, where in rejecting a contention” that the fact that the 
Commission obtained an injunction against them consti- 
tuted an ‘election’ which bars us under the doctrines of 
double jeopardy and res judicata, from taking any action 
against them in these administrative proceedings based 
on the same activities,” we said that”... [T] he Ex- 
change Act provides several parallel and compatible 
procedures for the attainment of its objectives, and the use 
of more than one avenue is permissible. The injunctive and 
administrative remedies we have pursued in this case... 
serve different purposes, one to restrain further sale of 
... Stock in violation of the antifraud provisions of the 
securities acts, and the other to determine whether the 
... [respondents] should be barred from or restricted 
in their activities in the securities business. An injunc- 
tion rather than a barrier to administrative action is 
made an express and distinct ground for further remedial 
action under Sections 15(b) (5) (C) and 15(b) (7) of the 
Exchange Act. A.G. Bellin Securities Corp., 39 S.E.C. 
178, 186 (1959); see also Lile & Co., Inc., 42 S.E.C. 664, 
669 (1965).” 





17/ Movants argue that “It is now accepted that both 

res judicata and collateral estoppel can be applicable to 
decisions of administrative agencies acting in a judicial 
capacity.” That may well be so. But it has no bearing on 
the instant motion. This is our very first decision of a 
judicial character in this matter. Our prior determinations 
to refer evidence to the Attorney General and to 

initiate these proceedings were purely administrative. Hence 
the situation here is altogether different from the one 

with which the Court of Appeals for the Sixth Circuit dealt 
in Tipler v. E.1. du Pont de Nemours & Co., 443 F. 2d 

125 (1971). Respondents’ citation of that case in this | 
context is most puzzling. There the court had to 
consider the impact of a prior administrative finding of 
fact made quasi-judicially on a subsequent civil action 

in the federal courts based on the same occurence. And 
even there the court refused to apply either the res judicata 
or the collateral estoppel doctrine. It said at page 128 of 
443 F.2d (the very page to which movants direct us): 
“Neither collateral estoppel nor res judicata is rigidly 
applied. Both rules are qualified or rejected when their 
application would contravene an overriding public policy 
or result in manifest injustices” and then went on to 
decide (again on that very same page) that “Despite the 
possible applicability of these doctrines to administrative 
decisions, in the instant action it would be inappropriate to 
apply either.” (emphasis added) 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18279/February 11, 1974 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. : 
New York, New York 10022 
(70-5445) 


ORDER AUTHORIZING ISSUE AND SALE OF COMMON 
STOCK AT COMPETITIVE BIDDING 


Allegheny Power System, Inc. ("APS"), a registered holding 
company, has filed a declaration and amendments thereto 
with this Commission pursuant to Sections 6, 7, and 12 of 
the Public Utility Holding Company Act of 1935 (”Act”) 
and Rule 50 promulgated thereunder regarding the follow- 
ing proposed transactions. 


APS proposes to issue and sell, subject to the competitive 
bidding requirements of Rule 50 under the Act, not more 
than 2,500,000 shares of its authorized and unissued 
common stock, par value $2.50 per share for an assumed 
aggregate amount of $50 million. APS proposes to use the 
proceeds from the sale of the additional common stock 
together with other funds which may become available to 
APS to pay short-term bank loans outstanding at that time 
at or prior to maturity and to pay as it matures any com- 
mercial paper outstanding at the time of the sale of the addi- 
tional common stock. As of November 30, 1973, $47 
million principal amount of short-term bank loans were out- 
standing and it is estimated that approximately $41 

million of such short-term bank loans or commercial paper 
will be outstanding at the time the additional stock is is- 
sued, in each case pursuant to the Commission's order 
(Holding Company Act Release No. 17488, dated March 

8, 1972). The proceeds of such short-term bank loans 

were used to acquire common stock of the electric utility 
subsidiaries of APS, who in turn used such funds directly or 
indirectly to finance their construction programs. (Holding 
Company Act Release Nos. 17935 (dated April 20, 1973) 
and 17763 (dated November 15, 1972)). 


The fees and expenses to be paid by APS in connection 
with the proposed transaction are estimated to total 
$93,000, including legal fees of $15,500. The Maryland 
Public Service Commission has authorized the proposed 
transactions. No other state commission and no federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions. 


Due notice of the filing of said declaration has been given 
inthe manner prescribed in Rule 23 promulgated under 

the Act (Holding Company Act Release No. 18257), and 

no hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 

hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
declaration, as amended, be permitted to become effective: 


1T 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration, as 
amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18280/February 12, 1974 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER COMPANY 
Selden Street 

Berlin, Connecticut 06037 

(70-5455) 


NOTICE OF PROPOSAL TO ISSUE AND SELL FIRST 
MORTGAGE BONDS AND PREFERRED STOCK AT 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that the Connecticut Light & 
Power Company ("“CL&P”), an electric utility subsidiary 
company of Northeast Utilities, a registered holding com- 
pany, has filed an application with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 ("Act”), 
designating Section 6(b) of the Act and Rule 50 promul- 
gated thereunder as applicable to the following proposed 
transactions. All interested parties are referred to said 
application, which is summarized below, for a complete 
statement of the proposed transactions. 


CL&P proposes to issue and sell, at competitive bidding, 

$65 million principal amount of its First and Refunding 
Mortgage Bonds, Series AA ("Bonds”), due March 1, 2004. 
The interest rate, which shall be a multiple of 1/8 of 1%, and 
the price, which will be not less than 99% nor more than 
102.75% of the principal amount thereof, will be determined 
by competitive bidding. The Bonds will be issued under the 
Indenture of Mortgage and Deed of Trust dated as of May 

1, 1921 (“Indenture”) between CL&P and Bankers Trust 
Company, Trustee, as supplemented and amended from 
time to time, and as further supplemented by a supple- 
mental indenture to be dated March 1, 1974 ("Supple- 
mental Indenture”). The Supplemental Indenture provides, 
among other things, that Bonds shall not be redeemed at 

the applicable general redemption price prior to March 1, 
1979, from the proceeds of borrowings secured by 

CL&P at an effective interest cost to CL&P of less than the 
effective interest cost of the Bonds. 


CL&P further proposes to issue and sell, at competitive 
bidding, 1,000,000 shares of its preferred stock, Series K 
("Preferred Stock”), par value $50 per share. The dividend 
rate, which shall be a multiple of $0.04, and the price 

to be paid to CL&P, which shall be not less than $50 nor 
more than $51.375 per share, will be determined by com- 
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petitive bidding. The terms of the Preferred Stock will be 
established by resolution of the Board of Directors amending 
CL&P’s Certificate of Incorporation. Such terms include 

the provision that Preferred Stock shall not be redeemed 
prior to March 1, 1979, from the proceeds of borrowings 

or from the proceeds of any sale of stock ranking prior to 

or on a parity with the Preferred Stock as to dividends or 
assets, if such borrowed funds or such shares have an 
effective interest or dividend cost to CL&P of less than the 
effective dividend cost to CL&P of the Preferred Stock. 


The application states the CL&P will use the net proceeds 
from the sale of Bonds and Preferred Stock, estimated to be 
approximately $115 million, to repay short-term borrowings 
incurred for the purpose of financing CL&P’s construction 
program (estimated to total $148,000,000 for 1974). Such 
short-term borrowings aggregate $93,560,000 as of Dec- 
ember 31, 1973, and will aggregate an estimated $115 
million at the time of the aforementioned sales. 


A statement of the fees, commissions and expenses incurred 
or to be incurred in connection with the proposed trans- 
action will be supplied by amendment. The approval of 

the Connecticut Public Utilities Commission is required for 
the issuance of the Bonds and Preferred Stock. No other 
State commission, and no Federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 11, 1974, request in writing that 
a hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised! by said application which he desires to contro- 
vert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case of an 
attorney-at-iaw, by certificate) shouid be filed with the 
request. At any time after said date, the application, as 
filed or as it may be amended, may be granted as provided 
in Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant exemp- 
tion from such rules, as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appro- 
priate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18281/February 12, 1974 
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In the Matter of 


MISSISSIPPI POWER COMPANY 
2992 West Beach 

Gulfport, Mississippi 39501 
(70-5454) 


NOTICE OF PROPOSAL TO AMEND ARTICLES OF 
INCORPORATION AND TO ISSUE AND SELL NEWLY 
AUTHORIZED PREFERRED STOCK AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Mississippi Power Com- 
pany ("Mississippi"), an electric utility subsidiary company 
of The Southern Company (“Southern”), a registered 
holding company, has filed a declaration with this Com- 
mission pursuant to the Public Utility Holding Company 
Act of 1935 ("Act"), designating Sections 6(a) and 7 of 
the Act and Rule 50 promulgated thereunder as applicable 
to the proposed transactions. All interested persons are 
referred to said declaration, which is summarized below, for 
a complete statement of the proposed transactions. 


Mississippi proposes to amend its Articles of Incorporation 
by increasing the number of shares of authorized preferred 
stock ("new Preferred Stock”), par value $100 per share, 
by 150,000 shares. Mississippi is currently authorized to 
issue 244,139 shares of preferred stock. It is stated that the 
new Preferred Stock will be created, and its terms estab- 
lished, by resolution of the board of directors of Mississippi. 
All issued and outstanding shares of Mississippi’s common 
stock, being the entire number of shares of all of Mississippi's 
outstanding stock entitled to vote on the foregoing amend- 
ment, have been voted in favor of said amendment. 


Mississippi further proposes to issue and sell the New Pre- 
ferred stock, at competitive bidding, for the best price 
obtainable, but in no event for a price less than $100 per 
share nor more than $102.75 per share. It is stated that the 
proceeds from the sale of the new Preferred Stock, together 
with cash contributions to capital of $5,500,000 by 
Southern, $31,800,000 to be received from various public 
authorities for construction of pollution control facilities, 
and available cash on hand, will be used to finance Miss- 
issippi’s 1974 construction program (estimated at 
$71,329,000), to pay notes payable, and for other lawful 
purposes. 


The fees, commissions, and expenses incurred or to be 
incurred in connection with the foregoing proposals will be 
supplied by amendment. The declaration states that no 
State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
actions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 11, 1974, request in writing that 
a hearing be held on such matter, stating the nature of iis 
interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. Acopy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
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miles from the point of mailing) upon the declarant at the 
above-stated address, and proof of service (by affidavit or, 
incase of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the decla- 
ration, as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from its rules under the 
Act as provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who re- 
quest a hearing or advice as to whether a hearing is ordered 
will receive notice of further developments in this matter, 
including the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18282/February 13, 1974 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA GAS DEVELOPMENT CORPORATION 
Wilmington, Delaware 

(70-5446) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK BY NON-UTILITY SUBSIDIARY TO 
PARENT HOLDING COMPANY 


The Columbia Gas System, Inc. (“Columbia”), a registered 
holding company, and Columbia Gas Development Cor- 
poration (“Development”), a non-utility subsidiary of 
Columbia, have filed an application-declaration and an 
amendment thereto with this Commission pursuant to 
Sections 6, 7, 9, 10, and 12 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 45(b) (1) and 
50(a) (3) promulgated thereunder regarding the following 
proposed transaction. 


Development is currently participating with other, non- 
affiliated, companies in acquiring leases from the United 
States Bureau of Land Management (”Bureau”) located off 
the coasts of Mississippi, Alabama, and Florida. To acquire 
said leases, which were offered by the Bureau at competitive 
bidding on December 20, 1973, Development entered into 
an agreement with the Atlantic Richfield Company and the 
Gulf Oil Corporation. A similar, but separate, agreement 
was entered into with Texaco, Inc., Tenneco Oil Company, 
and Gulf. It is stated that the parties’ purpose in entering 
into these agreements was to share risks and to minimize 
sa investment and expenses related to development of the 
eases, 


Pursuant to each agreement, two or more of the parties sub- 
mitted successful joint bids. Under both agreements, the 
joint bids covered a total of nine tracts aggregating 51,840 
acres, at a total lease bonus cost of $168,722,000. Develop- 


ment is a participant in each of these joint bids. The agree- 
ments provide that, in respect of each tract, the partici- 
pants will share equally in the acquisition cost and have 
equal interests therein. Developments share of the 

$168, 722,000 aggregate acquisition cost is $55,754,583. 
Of this, Devetopment has temporarily financed $55 million 
through cash emergency advances from Columbia and the 
balance from internal sources. 


Development now proposes to permanently finance the 

$55 million with proceeds from the sale of its common stock 
to Columbia. To that end, Development proposes to issue 
and sell, and Columbia to purchase, 3,666,667 shares of 
common stock, par value $15 per share, for $55,000,005. 
The proceeds will be applied solely to the discharge of said 
emergency advance. 


It is stated that the present application-declaration, as 
amended, is limited solely to Development's above-stated 
initial cost of lease acquisitions; that Development's 
future obligations under the agreements for drilling 
activity on the acquired tracts will be met first by utili- 
zation of Development's internal funds; and that any 
additional financing requirements for that purpose will 
be the subject of future filings with the Commission con- 
cerning the financing needs of Columbia’s subsidiary 
companies. 


The fees, expenses, and commissions incurred or to be 
incurred in connection with the proposed transaction 
aggregate $4,000, which includes $1500 for services per- 
formed at cost by Columbia Gas System Service Cor- 
poration. It is stated that no State commission and no 
Federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration, 

as amended, has been given in the manner prescribed in 
Rule 23 promulgated under the Act (Holding Company 
Act Release No. 18259), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary ; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declaration, 
as amended, be granted and permitted to become effective: 


1T 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-decla- 
ration, as amended, be, and it hereby is granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Regu 
lation, pursuant to delegated authority. 


George A. Fitzsirnmeons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18283/February 15, 1974 
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In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 

New York, New York 10020 

(70-5452) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
$50,000,000 PRINCIPAL AMOUNT OF DEBENTURES 
AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Consolidated Natural 
Gas Company (“Consolidated”), a registered holding com- 
pany, has filed a declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 ("Act”), 
designating Sections 6(a) and 7 of the Act and Rule 50 pro- 
mulgated thereunder as applicable to the proposed trans- 
action. All interested persons are referred to the declara- 
tion, which is summarized below, for a complete statement 
of the proposed transactions. 


Consolidated proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50, $50,000,000 
principal amount of __% Debentures due March 1, 1999. 
The interest rate (which will be a multiple of 1/8 of 1%) 

and the price, exclusive of accrued interest, (which will be 
not less than 99% or more than 102% of the principal 
amount thereof) will be determined by competitive bidding. 
The debentures will be issued as a new series under a Fourth 
Supplemental Indenture dated as of March 1, 1974, to the 
Indenture between Consolidated and Manufacturers Hanover 
Trust Company, New York, New York, as Trustee. The 
Indenture includes a prohibition until March 1, 1979, against 
refunding the issue with or in anticipation of funds borrowed 
at a lower effective interest cost. The Series 1999 bonds 

will be subject to a sinking fund, commencing March 1, 
1979, designed to retire 80% of the aggregate principal 
amount thereof by maturity. The proceeds of the sale of 
the debentures will be used to finance, in part, the 1974 
capital expenditures of Consolidated’s subsidiary companies, 
presently estimated at $175,600,000, including 
$119,400,000 required to develop sources of additional 

gas supply. 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transaction are estimated at 
$129, 500 including $28,000 service charges at cost, of 
Consolidated Natural Gas Service Company, Inc., a wholly 
owned service company, and accountants fees and expenses 
of $10,000. The fees and expenses of counsel for the under- 
writers are to be paid by the successful bidders; the amount 
will be supplied by amendment. 


It is further stated that no State commission and no Federal 
commission other than this Commission, has jurisdiction 
over the proposed transaction. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than March 13, 1974, request in writing that 
a hearing be held onsuch matter stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration which he desires to contro- 
vert; or he may request that he be notified if the Com- 
mission should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. Acopy of such 
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request should be served personally or by mail (air mail if 
the person being served is located more than 500 miles from 
the point of mailing) upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the declaration, as 
filed or as it may be amended, may be permitted to be- 
come effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the Com- 
mission may grant exemption from its rules under the Act, 
or the Commission may grant exemption from its rules 
under the Act as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing is 
ordered will receive notice of further developments in 

this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18284/February 14, 1974 


See Securities Act Release No. 5456/February 14, 1974. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8226/February 11, 1974 


In the Matter of 


THE PARK FUND, INC. 
203 Park Building 
Cleveland, Ohio 44114 
(811-1271) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 

SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR- 

ING THAT COMPANY HAS CEASED TO BE AN INVEST- 
MENT COMPANY 


NOTICE IS HEREBY GIVEN that The Park Fund, Inc. 
(“Applicant”), an open-end, diversified management invest- 
ment company registered under the Investment Company 
Act of 1940 (the “Act”), has filed an application pursuant 
to Section 8(f) of the Act for an order of the Commission 
declariny; that Applicant has ceased to be an investment 
compan. as defined in the Act. All interested persons are 
referrec to the application on file with the Commission for 
a statement of the representations contained therein, which 
are summarized below. 


Applicant was organized as a Delaware corporation on Oc- 






























tober 18, 1963, and registered under the Act by filing a 
Form N-8A Notification of Registration on June 15, 1964. 






Applicant represents that pursuant to a Plan of Complete 
Liquidation and Distribution (the “Plan”) adopted by its 
shareholders at a special meeting on March 5, 1973, it has 
liquidated and distributed to stockholders in redemption 
and cancellation of their shares all of its assets except those 
ina specially created Liquidation and Dissolution Reserve- 
Fund ("Reserve Fund”), and those remaining to be distri- 
buted to shareholders not yet located. As of February 1, 
1974, Applicant had only two shareholders remaining. The 
Plan provides that any assets remaining in the Reserve Fund 
after the payment of all expenses of liquidation and dis- 
solution will be distributed pro rata to shareholders who 
have redeemed pursuant to the Plan. Following receipt of 
an Order of the Commission declaring that Applicant has 
ceased to be an investment company, Applicant will cause 
to be filed with the Secretary of State of the State of 
Delaware a Certificate of Dissolution terminating the 
existence of Applicant. 








Applicant further represents that: (1) it is not in the busi- 
ness of issuing nor does it intend to issue or offer for sale, 
any security of which it is the issuer; (2) it is not engaged 

in, nor does it propose to engage in, any business of 

investing, reinvesting, owning, holding, or trading in securi- 
ties; (3) it does not own, nor does it propose to acquire, 

any investment securities; and, (4) subject to final settle- 
ment of its affairs pursuant to the General Corporate Law of 
Delaware, the Applicant intends that its existence shall 
forever be dissolved, expired and terminated. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
effectiveness of such order the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than March 7, 1974 at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission should order 
ahearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the Applicant at the address stated above. 
Proof of such service (by affidavit, or in case of an attorney- 
atlaw, by certificate) shall be filed contemporaneously 

with the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following March 1974, unless the Commission 
thereafter orders a hearing upon request or upon the Com- 
mission's own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive notice 
of further developments in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 














For the Commission, by the Division of Investment Manage- 








ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8227/February 11, 1974 


In the Matter of 


PETROLEUM INVESTMENT CAPITAL CORPORATION 
c/o Allen W. Krone 

618 Midland Savings Building 

Denver, Colorado 80202 

(811-1284) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission proposes, 
pursuant to Section 8(f) of the Investment Company Act of 
1940 ("Act”), to declare by order upon its own motion 

that Petroleum Investment Capital Corporation ("Petro- 
leum”), registered under the Act as a closed-end investment 
company and a licensee under the Small Business Invest- 
ment Act of 1958, has ceased to be an investment com- 

pany as defined in the Act. 


Petroleum was organized under the laws of the State of 
Colorado on May 22, 1963. It filed its Notification of 
Registration on Form N-8A and its Registration Statement 
on Form N-5 under the Act only, on March 26, 1964. It 
made no filing pursuant to the Securities Act of 1933. 


The Commission's records show that Petroleum raised capi- 
tal through the issuance and sale of common stock and 
borrowings from the Small Business Administration (“SBA”). 
As of November 1, 1963, its outstanding common stock 

was held beneficially and of record by eleven shareholders 
none of whom were corporations. Outstanding indebtedness 
to the SBA by the end of 1964 amounted to $300,000. A 
proposed settlement agreement concerning repayment of 
such borrowings between the SBA and Petroleum was 
negotiated in 1969. Petroleum’s activities since then have 
related to its proposed liquidation and dissolution, and it no 
longer has any stockholders. 


NOTICE 1S FURTHER GIVEN that any interested persons 
may, not later than March 7, 1974, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request and the issues of fact 
or law proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D. C. 20549. Acopy of such request shall be served 
persorially or by mail (air mail if the person being served 

is located more than 500 miles from the point of mailing) 
upon Petroleum at the address stated above. Proof of 

such service (by affidavit or in case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule O-5 of the Rules and Regula- 
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tions promulgated under the Act, an order disposing of the 
application herein will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to whether a hear- 
ing is ordered will receive notice of further developments 
in this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8228/February 13, 1974 


In the Matter of 


GOLDMAN, SACHS & CO., 
55 Broad Street 

New York, New York 10004 
(812-3573) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 30(f) OF THE 
ACT 


Goldman, Sachs & Company ("Applicant”), on behalf of 
itself and E. F. Hutton & Company Inc., Reynolds Securi- 
ties Inc. and Alex. Brown & Sons as representatives (the 
Applicant and the other representatives being herein 
collectively designated the ” Representatives”) of the under- 
writers of a proposed public offering of shares of common 
stock (“Shares”) of American General Option Investors, 
Inc. (“Company”), a registered closed-end management 
investment company, has filed an application for an 
exemptive order pursuant to Section 6(c) of the Invest- 
ment Company Act of 1940 ("Act”). Applicant requests 
that it and the other Representatives and, to the extent 
necessary, their co-underwriters be exempted from Section 
30(f) of the Act, which incorporates Section 16 of the 
Securities Exchange Act of 1934, in connection with their 
transactions incident to the distribution of Shares of the 
Company. 


On January 16, 1974, a notice (Investment Company Act 
Release No. 8179) was issued of the filing of said appli- 
cation. The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the 
information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from Section 30(f) be, and 


558/SEC DOCKET 


hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Manage. 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8229/February 14, 1974 


In the Matter of 
FRANKLIN CUSTODIAN FUNDS, INC. 
and 


FRANKLIN DISTRIBUTORS, INC. 
155 Bovet Road 

San Mateo, California 94402 
(812-3569) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 22(d) OF THE 
ACT AND RULE 22d-1 THEREUNDER 


Franklin Custodian Funds, Inc. (“Fund”), a diversified, open- 
end management investment company registered under 

the Investment Company Act of 1940 ("Act”), and Franklin 
Distributors, Inc. (“FDI”) principal underwriter of the Fund 
(hereinafter collectively called “Applicants”), have filed an 
application pursuant to Section 6(c) of the Act for an order 
of the Commission exempting from the provisions of Section 
22(d) of the Act and Rule 22d-1 thereunder sales of Fund 
shares at net asset value without a sales charge pursuant to 
reinvestment privileges to be offered by the Fund. 


On January 17, 1974, anotice (Investment Company Act Re 
lease No. 8185) was issued of the filing of said application. 
The notice gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the appli- 
cation might be issued upon the basis of the information 
stated therein unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Section 
22(d) of the Act and Rule 22d-1 thereunder, be and hereby 
is granted, effective forthwith. 
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For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8230/February 14, 1974 


In the Matter of 

MUTUAL BENEFIT GROWTH FUND, 
MUTUAL BENEFIT FUND, 

and 


MUTUAL BENEFIT FINANCIAL SERVICE COMPANY 
520 Broad Street 

Newark, New Jersey 07101 

(812-3586) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR EXEMPTION FROM SECTION 
22(\d) THEREUNDER 


NOTICE IS HEREBY GIVEN that Mutual Benefit Growth 
Fund (“Growth Fund”) and Mutual Benefit Fund ("Bene- 
fit Fund”) (collectively referred to as “Funds”) both of 
which are open-end diversified, management investment 
companies registered under the Investment Company Act 
of 1940 (the “Act”), and Mutual Benefit Financial Service 
Company ("FISCO”), the principal distributor and invest- 
ment adviser for Growth Fund and Benefit Fund (herein- 
after collectively called “ Applicants”) have filed an appli- 
cation pursuant to Section 6(c) of the Act for an order 
exempting Applicants from Section 22(d) of the Act. All 
interested persons are referred to the application on file 
with the Commission for a statement of representations 
made herein, which are summarized below. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company or principal under- 

writer thereof shall sell any redeemable security issued by 
such company to any person except at a current offering 
price described in the prospectus. The offering price of the 
shares of each Fund is equal to the net asset value plus a 
sales charge. 


Applicants have requested exemptions from Section 22(d) 
of the Act to sell shares of Growth Fund and Benefit Fund 
at net asset value, without a sales charge, under the follow- 
ing circumstances: 


1. Where shareholders of Growth Fund or Benefit Fund 
who have redeemed their shares or any portion thereof 

desire to reinvest in shares of Growth Fund or Benefit Fund, 
respectively, up to the amount of the redemption proceeds 
(or to the nearest full share if fractional shares are not 
purchased), and 


2. Where shareholders of Growth Fund who redeem their 
shares or any portion thereof, desire to invest in shares of 





Benefit Fund under the exchange privilege up to the 
amount of the redemption proceeds (or to the nearest full 
share if fractional shares are not purchased), and where 
shareholders of Benefit Fund who redeem their shares or 
any portion thereof desire to invest in shares of Growth 
Fund under the exchange privilege up to the amount of 
the redemption proceeds (or to the nearest full share if 
fractional shares are not purchased). 


It is contemplated that shareholders of Growth Fund or 
Benefit Fund will be notified of these reinvestment pri- 
vileges in connection with the processing of redemption 
requests. To be effective, the shareholders written order 

of reinvestment or exchange would be required to be post- 
marked or received by FISCO within 15 days after the 
request for redemption was received. The reinvestment or 
exchange will be made at the net asset value per share of 

the Fund next determined after the written order is received. 


Applicants state that in order to minimize the possibility 

of shareholder abuse through speculation on a possible 
short-term decline in the net asset value of Growth Fund 

or Benefit Fund shares, the redemption and exchange 
privileges will be offered on a one-time basis and must be 
exercised within the relatively short period of time specified. 


Further, Applicants state that no sales personnel or dealer 
will receive compensation of any kind in connection with 
these transactions. Costs involved is calling the attention 
of shareholders to these privileges will be borne by FISCO. 
It is not expected that additional bookkeeping costs incur- 
red by Growth Fund and Benefit Fund in connection with 
such transactions will be significant. Shareholders electing 
an exchange will be required to pay a $5 service charge 
applicable to all exchanges. 


Applicants submit that, in some instances, shareholders 
may mistakenly redeem their shares through a misunder- 
standing or unawareness of their rights as shareholders or 
the characteristics of the security. 


Section 6(c) of the Act provides that the Commission may 
conditionally or unconditionally exempt any person or 
transaction from any provisions of the Act if such exemp- 
tion is necessary or appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than March 11, 1974, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues of fact 
or law proposed to be controverted; or he may request that 
he be notified if the Commission shall order a hearing there- 
on. Any such communication should be addressed: Secre- 
tary, Securities and Exchange Commission, Washington, D. 
C. 20549. Acopy of such request shall be served person- 
ally or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon Appli- 
cants at the address stated above. Proof of such service 

(by affidavit, or in the case of an attorney-at-law, by certi- 
ficate) shall be filed contemporaneously with the request. 
As provided by Rule O-5 of the Rules and Regulations pro- 
mulgated under the Act, an order disposing of the matter 
will be issued as of course following said date unless the 
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Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who request 
a hearing, or advice as to whether a hearing is ordered, will 
receive notice of further developments in this matter, 
including the date of the hearing (if ordered), and any post- 
ponements thereof. 


For the Commission, by the Division of Investment Manage- 


ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8231/February 14, 1974 


In the Matter of 
AMERICAN REPUBLIC ASSURANCE COMPANY, 


AMERICAN REPUBLIC ASSURANCE COMPANY 
SEPARATE ACCOUNT B AND 


AMERICAN REPUBLIC ASSURANCE COMPANY 
SEPARATE ACCOUNT C 


601 Sixth Avenue 
Des Moines, lowa 50334 
(812-3558) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 22(d) OF THE ACT 


American Republic Assurance Company and American 
Republic Assurance Company Separate Account B and 
American Republic Assurance Company Separate Account 
C (hereinafter collectively referred to as “Applicants”) have 
filed an application pursuant to Section 6(c) of the Invest- 
ment Company Act of 1940 ("Act”) for an order exempt- 
ing Applicants from the provisions of Section 22(d) of the 
Act to the extent specified therein. The separate accounts 


are registered under the Act as management open-end diversi- 


fied investment companies. 


On January 17, 1974, a notice (Investment Company Act 
Release No. 8186) was issued of the filing of said appli- 
cation. The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the 


information stated therein unless a hearing should be ordered. 


No request for a hearing has been filed and the Commission 
has not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for the aforementioned exemption from the 
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provisions of Section 22(d) of the Act, to the extent 
requested, be and hereby is granted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8232/February 14, 1974 


See Securities Act Release No. 5456/February 14, 1974 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8233/February 15, 1974 


In the Matter of 


TOWER CAPITAL FUND, INC. 
60 Broad Street 

New York, New York 10004 
(811-1521) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


On January 16, 1974, a notice was issued (Investment Com- 
pany Act Release No. 8180) stating that the Commission 
proposed, pursuant to Section 8(f) of the Investment Com- 
pany Act of 1940 (“Act”), to declare by order upon its own 
motion that Tower Capital Fund, Inc. ("Tower Capitai”) has 
ceased to be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order terminating regis- 
tration might be issued unless a hearing should be ordered. 
No request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found that Tower 
Capital has ceased to be an investment company. According 
ly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Tower Capital Fund, Inc. under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8234/February 15, 1974 
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In the Matter of 


HOME LIFE SEPARATE ACCOUNT D 


and 


HOME LIFE INSURANCE COMPANY 

253 Broadway 

New York, New York 10007 e 
(812-3567) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 22(d) OF 
THE ACT 


Home Life Separate Account D ("Account D”), a unit 
investment trust registered under the Investment Company 
Act of 1940 (“Act”), and Home Life Insurance Company 
("Home Life”), a mutual life insurance company incor- 
porated under the laws of New York (hereinafter called 
"Applicants”), have filed an application pursuant to Section 
6(c) of the Act for an order of the Commission exempting 
Applicants from Section 22(d) of the Act to the extent 
necessary to permit Home Life to eliminate sales loads and 
administrative charges on amounts derived from values ac- 
cumulated under insurance policies or annuity contracts 
previously issued by Home Life, or from death benefits 
payable under such previously issued insurance policies or 
annuity contracts, which amounts are used to purchase a 
single payment deferred contract participating in Account 
D. 


On January 14, 1974, a notice was issued (Investment Com- 


pany Act Release No. 8178) of the filing of the application. 
The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
matter might be issued on the basis of the information 
stated therein unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found that the 
requested exemption is appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for the aforementioned exemption from 
Section 22(d) of the Act be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment Manage- 


ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 401/February 13, 1974 


See Securities Exchange Act Release No. 10641/February 
13, 1974. 








LITIGATION 





Litigation Release No. 6238/February 11, 1974 
U. S. v. CARL A. BENSON (C.A. No. 73-1376) 


William R. Schief, Administrator of the Washington Region- 
al Office of the Securities and Exchange Commission, an- 
nounced that on November 26, 1973, the U. S. Court of 
Appeals for the Third Circuit upheld the March 11, 1970 
conviction of Carl A. Benson of Monroeville, Pennsylvania, 
for violation of the anti-fraud provisions of the Securities 
Act of 1933. 


Benson, former president of a Pittsburgh broker-dealer, 

Carl A. Benson and Company, Inc., was convicted on March 
11, 1970 of one count of securities fraud in connection with 
the offer and sale of the common stock of Home Makers 
Savings Corp. On April 12, 1973, Judge Louis Rosenberg of 
the U. S. District Court in Pittsburgh sentenced Benson to 
three years imprisonment and assessed him the cost of the 
prosecution. Judge Rosenberg ordered that the three year 
sentence be suspended and Benson placed on probation after 
30 days in prison. 


For further details, see Litigation Releases Nos. 4127, 2557 
and 5850. 





Litigation Release No. 6239/February 11, 1974 


SEC v. R. WAYNE EVERETT AND ASSOCIATES, INC. 
et al. (S.D.1.A. Civil No. 73-55-D) 


John |. Mayer, Administrator of the Chicago Regional Of- 
fice of the Securities and Exchange Commission, announced 
that on January 31, 1974, the Honorable William C. Stuart, 
United States District Judge for the Southern District of 
lowa, entered a final judgment of permanent injunction 
against R. Wayne Everett and Associates, Inc., Roger W. 
Everett and First Mortgage Investments, an lowa Limited 
Partnership; all of Bettendorf, lowa, enjoining them from 
violations of the anti-fraud provisions of the Securities Act 
of 1933, and the anti-fraud provisions of the Securities Ex- 
change Act of 1934, in the offer and sale of securities of 
First Mortgage Investments, namely: notes and evidences of 
indebtedness, i.e. Income Certificates, or any other security 
issued by First Mortgage investments or any other issuer. 


The Defendants consented to the above judgment and order 
without admitting or denying the allegations of the Com- 
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mission’s complaint. 


For further information see Litigation Release No. 6166. 





Litigation Release No. 6240/February 11, 1974 
SEC v. BIO-MEDICUS, INC., et al. (D. Minn.) 


John |. Mayer, Administrator of the Chicago Regional Of- 
fice of the Securities and Exchange Commission, announced 
today that on February 6, 1974, the Honorable Earl R. 
Larson, United States District Judge for the District of 
Minnesota, in Minneapolis, Minnesota, entered an Order 
permanently enjoining Bio-Medicus, Inc. ("Bio"), Harold 

D. Kletschka, Douglas A. Olsen, and Edson Howard Rafferty 
from violating Section 17(a) of the Securities Act of 1933, 
Section 10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5 thereunder, and Section 7(a) of the Investment 
Company Act of 1940 ("1940 Act”). 


The Order was entered during a hearing on the Commission’s 
motion for a preliminary injunction and appointment of a 
receiver. The defendants consented to the entry of the 
Order without admitting or denying the allegations in the 
Commission’s Complaint. 


The Order further prohibits Bio from making unsecured 
loans to individuals; opening and maintaining a margin 
account; buying or selling common stocks or bonds of any 
issuer other than Bio or any majority owned, controlled 
and operated subsidiary. 


Bio also was ordered to liquidate its margin account within 
30 days and the remainder of its stock and bond portfolio 
within 120 days, and to invest the proceeds in short term 
bank certificates of deposit and time deposits, savings and 
loan accounts, and U. S. Government treasury bills and 
securities. Bio was also ordered to file monthly progress 
reports concerning its portfolio liquidation with the Court 
and the Commission, to maintain certain financial records, 
to file detailed financial statements with the Commission 
on a regular basis, and to establish a safekeeping custodian- 
ship account with a bank into which all of its cash and 
investments are to be deposited, with controls placed on 
the withdrawal of the assets so deposited. 


In addition, the order prohibits the individual defendants 
from entering into certain proscribed transactions with Bio 
or any company controlled by Bio. 


For further information see Litigation Release No. 6038. 





Litigation Release No. 6241/February 11, 1974 


S.E.C. v. RAYWOOD PLACERS, LTD., et al 
(E.D. Wash.) 


Jack H. Bookey, Regional Administrator of the Seattle 
Regional Office of the Securities and Exchange Commission, 
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announced that on February 4, 1974, following a hearing 
on January 28, 1974, Federal District Judge Marshall A. 
Neill for the Eastern District of Washington, entered a 
decree of preliminary injunction against Raywood Placers, 
Ltd., a Canadian corporation, West-Mont Oil, Inc., a Wash- 
ington corporation, Passport Mines, Ltd., a Canadian cor- 
poration, lvan Todd, the former president of Passport 
Mines, Inc., Marvin L. Judd, the president of Raywood 
Placers, Ltd., and Joseph Warren Desmond, a former part- 
ner in First Western Securities, a Washington partnership, 
enjoining them from violating the registration and anti-fraud 
provisions of the Securities Act of 1933 and the anti-fraud 
provisions of the Securities Exchange Act of 1934. 


On January 28, 1974 Judge Neill also signed a consent 
decree of preliminary injunction against Ray G. Bohn, 
and consent decrees of permanent injunction against 
Josephine C. Priano and Albert P. Waggoner. 


The Commission’s complaint filed December 19, 1973 
charged violations of the registration and anti-fraud pro- 
visions of the Securities Acts in the offer and sale of securi- 
ties of Raywood Placers, Ltd., West-Mont Oil, Inc. and 
Passport Mines, Ltd. 


For further information see Litigation Release No. 6182. 





Litigation Release No. 6242/February 11, 1974 


S.E.C. v. MANAGEMENT DYNAMICS, INC., et al., 73 
Civ. 2642, S.D.N.Y. 


William D. Moran, Administrator of the New York Regional 
Office of the Securities and Exchange Commission today an- 
nounced the entry judgments of permanent injunction by 
United States District Judge Robert L. Carter against the 
following defendants on the dates indicated. Fairfield 
Securities, Inc. of New York City (August 1, 1973), Clyde 
Goff of Philadelphia, Pennsylvania (August 14, 1973), 
Management Dynamics, Inc. of Philadelphia, Pennsylvania 
(November 29, 1973), Edwin Barrett of Philadelphia, Penn- 
sylvania (November 29, 1973), Ephraim Hoffman of Phila- 
delphia, Pennsylvania (November 28, 1973), Lee Schneider 
of Livingston, New Jersey (November 28, 1973), Bernard 
Oshers of Jersey City, New Jersey (November 28, 1973), 
Allan Langenauer of Scotch Plains, New Jersey (November 
28, 1973), David Langenauer of Scotch Plains, New Jersey 
(November 28, 1973), and Global Securities, Inc. of Plain- 
field, New Jersey (January 22, 1974). 


Judge Carter enjoined these defendants from further vio- 
lations of the registration and anti-fraud provisions of 

the Securities Act of 1933 and the anti-fraud provisions of 
the Securities Act of 1934 with respect to the securities of 
Management Dynamics, Inc. or any other securities. The 
defendants consented to the permanent injunctions against 
them without admitting or denying the allegations of the 
Commission’s complaint. 


No decision has been returned on the Commission’s motion 
for a preliminary injunction against remaining defendants 
William N. Levy, Esq., Peter R. Watson, A. J. Carno, Inc., 
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Anthony Nadino, Mayflower Securities, Inc., Joseph 
Cirello, Thomas F. Brennan II1, and Samuel D. Hodge. 


For further information see Litigation Release No. 5933 
and Securities Exchange Act Release Nos. 9904 and 10047. 





Litigation Release No. 6243/February 11, 1974 


SEC v. R. WAYNE EVERETT AND ASSOCIATES, INC. 
etal. (S.D.1.A. Civil No. 73-54-D) 


John |. Mayer, Administrator of the Chicago Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on January 31, 1974, the Honorable William 
C. Stuart, United States District Judge for the Southern 
District of lowa, entered a final judgment of permanent 
injunction against R. Wayne Everett and Associates, Inc. 
and Roger W. Everett, both of Bettendorf, lowa, enjoining 
them from violations of the anti-fraud provisions of the 
Securities Act of 1933, and the anti-fraud provisions of the 
Securities Exchange Act of 1934, in the offer and sale of 
the common stock of Hawkeye Land Ltd. or any other 
security issued by Hawkeye Land Ltd. or any other issuer. 


The Defendants consented to the above judgment and 
order without admitting or denying the allegations of the 
Commission’s complaint. 


For further information see Litigation Release Nos. 6167 
and 6175. 





Litigation Release No. 6244/February 11, 1974 


STATE OF GEORGIA v. NORTH AMERICAN ACCEPT- 
ANCE CORPORATION, et al. (Superior Ct. of Fulton Cty. 
Ga Civil Action No. B-91265) 


Ben W. Fortson, Jr., Georgia Commissioner of Securities, 
and Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, today 
announced that on February 6, 1974 a complaint was filed 
against North American Acceptance Corporation, a 

Georgia corporation, and Sol Blaine, Ken Killmaster and 
John T. Jones, all of Atlanta, as officers and control 
persons of the company, alleging that the company was 
offering and selling its promissory notes while insolvent in 
violation of the anti-fraud provision of the Georgia Securi- 
ties Act. On the same day, the Honorable Jeptha C. Tank- 


sley, Judge of the Superior Court of Fulton County, Georgia, 


issued an order against the company and its officers, 
temporarily restraining them from transferring or encum- 
bering any of its assets and appointing an auditor to exa- 
mine its financial affairs. The company has approximately 
$38,000,000 of its notes outstanding in the hands of public 
investors. 


The staff of the Atlanta Regional Office assisted in the 
presentation of the case. 





Later on the same day, the company filed a petition for an 


arrangement under Chapter XI of the Bankruptcy Act in the 


Federal District Court in Atlanta. 





Litigation Release No. 6245/February 12, 1974 


SECURITIES AND EXCHANGE COMMISSION v. WHIT- 
TAKER CORPORATION (C.D. Ca. Civil Action No. 
74-345) 


The Securities and Exchange Commission, today announced 
that on February 8, 1974, the Honorable Harry H. Pregerson, 
United States District Judge for the Central District of 
California, at Los Angeles, issued an order against Whittaker 
Corporation permanently enjoining it from violation of 

the proxy provisions of the Securities Exchange Act of 

1934 and the rules thereunder. 


The Commission's complaint filed on February 8, 1974, 
alleged that the defendant violated the proxy provisions 
of the Securities Exchange Act of 1934 in connection with 
a proxy solicitation of its shareholders for among other 
things ratification of the retention of its prior independent 
auditors. 


The complaint alleged that the defendant failed to disclose 
material facts concerning the settlement of a claim asserted 
against such auditors in connection with prior audits and 
failed to disclose that in Whittaker’s opinion such auditors 
had done inadequate auditing for the fiscal years ended 
October 31, 1970 and 1971. 


The defendants consented'to the order without admitting 
or denying the allegations in the Commission’s complaint. 





Litigation Release No. 6246/February 13, 1974 


UNITED STATES v. MORTON WEIMAN 
(U.S.D.C., Md., Criminal No. 73-0564H) 


George Beall, United States Attorney for the District of 
Maryland, and William R. Schief, Administrator of the 
Washington Regional Office of the Securities and Exchange 
Commission, announced that on February 7, 1974, the 
Honorable Alexander Harvey, I!, United States District 
Court Judge for the District of Maryland, sentenced Morton 
Weiman of Philadelphia, Pennsylvania to pay a $1,000 fine. 
On October 24, 1973, Weiman pleaded no/o contendere to 
a criminal information charging him in a single count with 
violating the anti-fraud provisions of the Securities Ex- 
change Act of 1934 in connection with the sale of the un- 
registered stock of American Continental Industries, Inc. 


For further information see Litigation Release Nos. 4173, 
4184, 4220, 4296, 5597, 5636, 6089, 6108, and 6135. 
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